HOPMAaTHUBHOT YaCTHHU IPAaBOBOi CUCTEMH CYCHiIbCTBAa. MOXKHA TaKOXX BUCHOBYBaTH
PO CTaH 3aCTOCYBaHHA CIELiaJbHUX MPABOBUX 3ac00iB /I 3a0€3MEeUCHHS MOCTIHHUX
3B’SI3KiB MK Cy0’€KTaMM IpaBa; Mpo IX 4acTKy 3-TIOMDXK MPaBOBUX 3ac00iB, a BiATaK
1 IpO piBeHh HOPMATUBHOCTI IPABOBOT CHCTEMH 3aralioM, IO € BaXKITUBUM I POpMyBaH-
HSl KpUTEPIiB TUIOJIOT13a1lii TPaBOBUX CUCTEM CBITY.
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JIEAKI JUCKYCIVMHI ACIIEKTH, IO OBYMOBJIIOIOTH
HEOBXIJTHICTH IMMOJAJIBINOI IHHOBAIIIl BUEHHS
ITPO IKEPEJIA ITPABA

[TocTanoBka MUTAHHS PO JDKEpENa MpaBa SK IS CBITOBOI, TaK 1 IJIs BITYU3HSIHOI
IOpHCIIpYACHIIT € criokoHBiuHOI. HeBunankoso B. O. Kauyp y ibomy 3B’sI3Ky 3ayBaye,
o nmpobaema JpKepelt mpaBa TpaauliiiHo nepeOyBae B eMiLeHTPl yBard aHaJIiTHIHOT
topuctpynenuii [1, c. 36]. I. @. IllepmeneBnd Bka3yBas, 1m0 (Gopma mpaBa Moxe OyTH
€IMHOI0, aJIe TTOPSI i3 MM BOHA MOYKe OyTH pi3HOMaHITHOIO. PizHOMaHITHI popmu mpaBa
3 JaBHIX-JaBeH MarOTh HA3BY JDKEpel rpasa [2, ¢. 368]. AHaJIOri4HI MiAX0AH 10 BKa3aHOT
npobiemu nemMoHcTpye M. M. BinbnaHoBa, KoTpa BKa3ye Ha Te, 10 pobieMa HKepes
IpaBa — O[HA 3 HAMOUTBII BAYKIIUBUX TSI FOPUIMYHOI CHCTEMH KOXKHOI KpaiHu. B pizHux
KpaiHax 3aKOHY, 3BUYA0, CyIOBii MPaKTHUIll, TOKTPHHI, CIIPABEIINBOCTI, KOJIEKTHUBHOMY
JIOTOBOPY HaJa€ThCs HEOHAKOBE 3HaueHHs. [lopsy 13 MM nuTaHHs o0 GopM npasa —
KOMIUIEKCHE 1 06aratoruiaHoBe He TIJIbKH 332 00CAroM MpoOiieM, 1[0 HUM OXOIUTIOIOTHCS,
aje ¥ Tomy, IO IiJl Yac HOro BUBYCHHS BiAKPHUBAIOTHCS MIMPOKI MOXKIIMBOCTI JIJISl BUSB-
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JICHHS XapaKTEPHUX PHC IPABOTBOPUOCTI Ta paBo3actocyBaHHs [3, c. 1]. CBoeto yeproro,
13 mpuiHATTSIM 3akoHy Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBAaHHS MPAKTHUKA
€BporelichbKoro cyy 3 npas Jroauauy Big 23.02.2006 p. Ne3477-1V, B skomy nepeadoaue-
HO, IO CYIH 3aCTOCOBYIOTH NMPH PO3IIsizi cripaB KOHBEHIIIO PO 3aXHCT MPaB JIIOAUHU
1 OCHOBOITOJIO)KHHAX CBOOOT Ta MPAKTUKY €BPOTNEHCHKOTO CYMy 3 TIPaB JIIOAWHH SIK JKEpe-
7o npasa (cT. 17) [4], mepen BYSHHSIM TPO JpKepesia mpasa (OCHOBHI MOCTYJIATH SIKOTO
JIOBOJII TPUBAIMI Yac MalOTh aKCIOMaTHYHUN XapakTep) IMOCTAl0Th HOBI i TOCTpi Teope-
TUYHI Ta IPUKIIAIHI 3aBIaHHS W TUTaHHS.

Ha mamry gymKy, mepimM i KIIFOYOBUM 13 HUX € TIMTAHHS PO TE, YH € OPUANIHO 0e3-
JIOTAaHHUM BXXMBAHHS CJIOBOCIIONIYUYECHHS «KEPEJIO MPaBO» B 3aKOHI (aKTi, 10 MA€ BHIILY
IOPUANYHY CHITY), ToIi sIK Y KoHcTuTyHil ik aKTi, 110 Mae HalBUILY IOPUIUYHY CHUILY,
TEePMIH «DKEepesio TIpaBay B3arali He 3raayeThesa? Ha 1o 06cTaBuHy JOMITEHO 3BEPHYTH
yBary, ajpke Konctutyuis Ykpainu Mae HalBUILY IOPUIUYHY CHITY. 3aKOHHU Ta 1HII HOP-
MaTHBHO-TIPABOBI aKTH NMPUHUMAIOTHC HAa 0cHOBI KoHCTUTYIIT YKpaiHH 1 MOBUHHI BiAIIO-
Bigaru it (ct. 8) [5]. Kpim Toro, ct. 92 Konctutynii Ykpaiau Bu3Ha4a€e JOBOJI HIMPOKE
KOJIO pi3HOMAaHITHUX MUTaHb, SIKI BU3HAYAIOTHCS BUKJIIOYHO 3aKOHAMH 200 BHKIIIOUHO 3a-
KOHaMH BCTaHOBIIOIOTKCS [5]. I3 aHAmI3y 11 MONIOKEHD CITIAY€E Te, O Y BiAMOBIIHUX TIPH-
MmUcax B3araji HiYOro He CKa3aHO MpO T, YU MOXKE BPETryJIbOBYBATHCS 3aKOHAMH CTaTyc,
BHJIH, OCOOIHMBOCTI il pKepes mpaBa, ado BUIM Ta CTATYC IHIINX JHKEPEN TpaBa, KpiM
HOPMaTHUBHUX aKTIB.

3 monoxxeHb KoHcTuTymii YkpaiHu BUILIMBAE, 110 B HAIIOHAJBHIN MPaBOBiil cuCTe-
Mi HE Ma€ MOHI3My HOPMaTHBHO-IIPABOBHX aKTiB (30KpeMa, 3raayioul B IIbOMY KOHTEK-
CTi IPUITUCH CT. 9, Jie IepedayeHo, 1110 YHMHHI M>KHAPOJIHI JIOTOBOPH, 3r0fIa Ha 000B’SI3KOBICTh
AKX HamaHa BepxoBHoro Pamoro Ykpainw, € 9aCTHHOIO HAIIOHATBHOTO 3aKOHOJaBCTBA
VYkpainu [5]), ApyruM He MEHII 3HAYYIIUM, aJie BOAHOYAC JUCKYCIMHUM € MUTaHHS 1o Te,
4y Mae OyTH BHOy/IOBaHa CUCTeMa JpKepel npaBa B KoHcTuTytii YkpaiHu SK OCHOBHOMY
3aKoHi geprkaBu'. Hanpukiiaji, MUIIXoM BKITFOYCHHS 10 TekeTy KonctuTyii Yipainu mo-

! TIpakrrka 3apy0i>KHOTO KOHCTHTYIIOHAII3MY HE Mae OYEBHIHOI Ta OJHO3HAYHOI Bi/IIOBI/Ii HA MOCTAB-
nene nutanus. 3okpema, Koncturyuis [Topryraiii He onepye TepMiHOM «pKepesia paBay, a 3aMiCTh HbOrO
y TEKCTI BYKMBA€ETHCS TIOHATTS IIPaBOBUI akT». 30KpeMa npo HbOTO ieTses y cr. 20 Konerurymii [Topryrannii,
KOTpa TapaHTy€e KO)KHOMY JOCTYIH JO MPaBOBHUX akTiB. CBOEK 4eproro, aHami3 3micty cT. 119 Koncrurymii
Iopryranii «OnpUITIOIHEHHS aKTiB» A€ MiICTaBH BBAXKATH, IO IiJ{ aKTAMH B T. 4. PO3YMIIOTHCS Pi3HOMaHIT-
Hi Jpkepena npasa. Tak, B Iiif HOpMi BKa3yeThes TIPo Te, o y o¢iniiHoMy oprani «I1lonenna razera Pecry-
OJIKI» OTIPHIIFOHIOIOTECS: a) KOHCTHTYLIHHI 3aK0HH; 0) MIXKHAPOIHI IOTOBOPH Ta BiINOBIIHI TIOB1IOMIICHHS
mpo parudikaiiro, a TAKOXk yCi 1HIII HOBIOMIICHHSI, 110 /10 HUX HAaJeXaTb; B) 3aKOHH, ICKPETH-3aKOHH, 00-
JIacHI 3aKOHO/AaBUi JiekpeTH; T) nekpetn [Ipesnaenta PecnyOumiku; r) pesomomnii Acambnei Pecriy6miku Ta
oOmacHux acamOneil A30pchKuX OCTpoBiB Ta Maneiipu; 1) pertamentu AcamoOnei PecryOuiku, Jlep:xaBHOT
panu Ta obnacHux acamoIeit A3opchkrx OCcTpoBiB Ta Maseiipy; e) pitreHHst KOHCTHTYIIHOTO Cyj1y, a TaKOXK
[HIIMX Cy/iB, KOTPUM 3aKOH HAJa€ 3aralbHOO0OB’I3KOBY CHITY; €) PENIAaMEHTHI JEKPETH Ta iHIII JAEeKPeTH,
periIaMeHTHI akTH Ypsiay, a TaKoK JeKpeTH MiHicTpiB PecmyOmiku, mpu3Ha4eHi 10 aBTOHOMHHUX 0OIacTeid;
obnacHi pernaMeHTHi IeKPeTH; 5K) Pe3yJibTaTi BUOOPIB /10 OpraHiB JepKaBHOI BIa (i, aBTOHOMHUX O0OnacTei
Ta MicLeBOT BIIaJIH, a TAKOXK 10 €BPONEHCHKOTO MapiiaMeHTy Ta pedepeHIyMiB, 10 IMPOBOIATHECS Ha Hallio-
HabHOMY Ta oOnacHuX piBHAX [6]. Y Koncturynii ®PH Takoxk 3ragyroThes pi3HOMAaHITHI JyKepela Ipasa.
Bozanouac ixHiil mepesik He HaBeIeHO Y €uHii cTarTi. 30kpema, y 4. 3 ¢T. 1 BKa3yeThCs PO Te, 110 OCHOBHI
MpaBa JOJIUHY € 0e3MocepeIHbo AiFounM mpaBoM. Kpim toro, cT. 25 Koncrutymii ®PH Bkasye, 1110 3araibHo-
BU3HAHI HOPMHU MIXKHAPOJHOTO ITPaBa € CKJIaJ0BOI0 YaCTHHOIO (e/iepaibHOro npasa. BoHn MaloTh npiopurer
nepe;]| 3aKoHaMHK Ta Oe3MocepeIHbO MOPOKYIOTh ITpaBa Ta 000B’SI3KH /IS 0Ci0, KOTPi MELIKAIOTh Ha TEPUTO-
pii ®exnepaii [7].
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JIOKEHHSI TIPO Te, 10 HOPMAaTHBHO-MIPABOB1 aKTH B YKpaiHi € OCHOBHUMHU Ta NPiOPUTETHH-
MU JDKEpEeIaMU ITPaBa, a TAKOXK KOHKPETU30BAaHUM CTYIHb 3arajlbHOOOOB I3KOBOCTI 1HIIINX
JDKEpel TIpasa.

Lle muTanHs Mae 0COOMMBO BaYKIIMBE 3HAYSHHS caMme I 3i1HCHEHHS MPaBOCYIIs,
OCKUTHKH BiIMOBiAHO A0 CcT. 6 3akoHy Ykpainu «IIpo cymoycTpiii i cTatyc CyamiBy Bil
02.06.2016 p. Ne 1402-VIII cynu 30iiCHIOIOTH TPaBOCY//Is Ha 0CHOBI KoHCcTHTYIIIT 1 3a-
KOHIB YKpaiHM Ta Ha 3acajax BEpXOBEHCTBa mpasa [8]. Buxoxsuu i3 mporo, crae oue-
BHJIHUM, IO y CHEIliai30BAHOMY 3aKOHOJ[aBUOMY aKTi, KOTPHI1 BU3HAYAE MTPABOBE CTa-
HOBHUIIIE CY/ly, B3aralli HiYoro He CKa3aHo PO Te, IO 3iHCHEHHS MPaBOCY/ISI CIPUIHHSIE
3aCTOCyBaHHS HE TIIbKHM 3aKOHIB, HOPMAaTHBHUX aKTiB, ajie W iHIINX pKepen mpasa. Lle,
K YK€ paHiIne 3raxyBajocs, cIiaye i3 3MicTy 3akoHy Ykpaiau «l1po BUKOHAHHS pillleHb
Ta 3aCTOCYBaHHS MPAKTUKH CBPOINEHCHKOTO Cyay 3 mpaB JoauHu» Big 23.02.2006 p.
Ne3477-1V.

[Topyu i3 M HEOOXiTHO 3rajiaTH i PO Te, 10 B TEKCTI BKA3aHOTO 3aKOHY MOBa e
PO 3acaJii BEPXOBEHCTBA MTPaBa, JIOTIYHUM € MPHUITYIICHHS PO Te, [0 Y 3aKOH1 3p00IIeHO
cnpoOy neramizalii B Mexax HalllOHAJIBHOT IPaBOBOI CHCTEMH MPUHIIMITIB ITpaBa B SKOC-
Ti oKepelt mpasa. OTke, Ha HAMTY TyMKY, (hopmaizaris B Koncturytii Ykpainu mepemky
JDKEpeIt IipaBa Ta IXHBOTO CTaTycy € BHIIPABIaHUM KPOKOM. BiH cnipusiTiMe BH3HAYEHHIO
B KoHctuTynii Ykpainn 6a30BHX KOHTYPIiB (CBOEPIAHOCTEH) HallIOHATILHOT TPABOBOI CHC-
TEMH, YTOUHEHHIO MIEPEeJIiKy Ta CTaTyCy iCHYIUUX B YKpaiHi JpKepel mpasa, €IUHOMY |
YHIBEpCATbHOMY PO3YMIHHIO TEPMiHA «3aKOHOJABCTBO»', @ TAKOXK UITKOMY PO3YMIHHIO
TOTO, SIKi JDKEpesa IpaBa He YTBOPIOIOTh CUCTEMHU 3aKOHO/IaBCTBA.

He MeHII BayKTHBUM Ta TaKHUM, IO TTOTPEOye OUTHIT TIIHOOKOTO BUBUCHHS, € TTUTAH-
HS TIPO IOPUJAWYHY CHJTY 1HIIMX (KpiM HOPMATHBHO-NIPABOBUX aKTiB) JKEpeJ MpaBa,
0COOIIMBOCTEH IXHBOTO 3aCTOCYBAaHHS Ha MPAKTUIL. SIKI[O CTOCOBHO IOPUANYHOI CHIIH
HOPMaTHBHHX aKTiB, 0COOIMBOCTEH IXHBOTO 3acTOCyBaHHS cTarTi 57-58 Koncrurymii
VYkpainu HaJaTh MEBHI, ajle HeBUYEPaHi BiMOBIAI%, y BUNAJKY, KOJIU HJae MOBa
po iHMII JpKepena mpasa (3BUYai, pisHOMaHITHI yTroJy, IPUHIIMIIN TIpaBa TOIIO), aHa-
JIOTIYHUX YCTaJeHUX BINMOBIinei HeMae. 30KpeMa, BUBUCHHS IMOJOKEHb cTaTeil 4—5
LuBineHOTO KOJIEKCY YKpaiHM BKa3ye Ha Te, 10 B IIUX CTATTSIX MOJAaHO CUCTEMY aKTiB
LUBIIBHOTO 3aKOHOJIaBCTBAa YKpaiHU, BCTAHOBIEHO OCOOIMBOCTI Jii aKTIB LIUBIILHOTO

! SIkmio y panime 3ragyBaniit ct. 9 Koncruryuii Ykpainu iaerbes mpo Te, 1o MiKHAPOAHI A0rOBOPH,
3rojia Ha 000B’SI3KOBICTh SIKMX HajaHa BepxoBHoto Panoro Yipainu, € 4aCTHHOIO HaI[iOHAIEHOTO 3aKOHO/IAB-
ctBa [4], To B Pimmenni Koncruryniitroro Cyny y cripaBi 3a KOHCTUTYLIHHIM 3BepHEHHSAM KHiBCHKOT MiChKOT
paau npodeciiHuX CIIIOK 11010 0(iliHHOro TIIyMaueHHs YacTUHM TpeThoi cT. 21 Kozekcy 3aKkoHiB mpo mnpa-
10 Ykpainu (cripaBa IIpo TIIyMadeHHs TepMiHa «3akoHoIaBcTBO» Ne 17/81-97) Bix 09.07.1998 p. Ne 12-pn/98
BKa3Yy€THCS TPO TE, IO TEPMiH «3aKOHOABCTBO» JIOCUThH LIMPOKO BUKOPUCTOBYETHCS Y IIPABOBIH CHCTE-
Mi B OCHOBHOMY Y 3HAUEHHI SIK CYKyITHOCTi 3aKOHIB Ta IHIIMX HOPMAaTHBHO-IIPABOBUX AKTiB, SIKi pEIIIAMEHTY-
IOTh Ty YH iHIIY cepy CyCHiTbHUX BiTHOCHH 1 € JDKepeTaMu MeBHOI ramy3i npasa [9].

2 30Kpema, B IIUX HOPMaX iJIeThCsI PO Te, 1[0 3aKOHHU Ta HIII HOPMAaTHBHO-TIPABOBI aKTH, 1110 BU3HAYAIOTH
IpaBa i 000B’A3KM I'POMAJISH, MAIOTh OyTH JIOBE/ICHI /10 BiZIOMa HACEJICHHS Y TIOPSJIKY, BCTAHOBICHOMY 3aKOHOM.
3aKoHHM Ta IHIIT HOPMAaTHBHO-IIPABOBI aKTH, 1[0 BU3HAYAIOTH IPaBa i 000B’SI3KM IPOMAISTH, HE JOBE/CHI 10 Bi-
JIOMa HACEJICHHS Y MOPSIIKY, BCTAHOBJICHOMY 3aKOHOM, € HeunHHUMH (cT. 57) [5]. Kpim Toro, y ct. 58 Koncru-
Tynii YKpaiHu 3a3Ha49a€THCS, 0 3aKOHU Ta 1HIII HOPMAaTUBHO-TIPABOBI aKTH HE MAIOTh 3BOPOTHOI [ii B Yaci,
KpIM BHIIQJIKiB, KOJIM BOHU TIOM SIKIIIYIOTh 00 CKAaCOBYIOTh BIAMOBINANBHICTE 0cobH (CT. 58) [5].
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3aKOHOJaBCTBA y yaci'. Y BUMaKy, KOJM MOBa iijie mpo 3Buyai (cT. 7)%, KOJeKC MoaiOHNX
BiIIOBiZEH HE HAJaE.
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! BianosiaHo 110 cT. 4 [{uBijbHOTO KOJIeKCY YKpaiHU OCHOBY IIMBIIEHOTO 3aKOHO/IABCTBA YKpaiHU CTaHO-
BuTh KoHctuTymiss Ykpainun. OCHOBHIM aKTOM IUBLTBHOTO 3aKOHOJABCTBAa YKpaiHU € L{MBimbHMI KOIeKC
Vkpalau. AKTaMy IUBUIBHOTO 3aKOHO/IABCTBA € TAKOXK 1HII 3aKOHM YKPAiHH, SIKi IPUHMAIOTECS BiIIIOBITHO
1o Koncrurynii Ykpainu ta nporo Kozpexcy. L{uBiiabHI BITHOCHHI MOXYTb PEryIrOBaTHCh akTamu [Ipe3uieH-
Ta YKpaiHu y BUIaIKaX, BCTaHOBICHUX KoHCTHTYLIEIO YKpaiHH. AKTaMy IUBUTFHOTO 3aKOHOIABCTBA € TAKOXK
nocranoBu Kabinery MinictpiB Ykpainu. SIkmo nocranosa KaGinery MinictpiB YkpaiHu cynepeduTs 1o-
JOKeHHsIM 11poro Koziekcy abo iHIIOMY 3aKOHY, 3aCTOCOBYIOTHCS BiMOBIIHI MOJIOKeHHs 1iboro Koxekcy abo
THIIIOTO 3aKOHY. [HIIN Opranu nep:kaBHOI B YKpaiHu, OpraHu BiIaan ABTOHOMHOI PectryOmiku KprM MoKy Th
BH/IaBaTH HOPMAaTHUBHO-IIPABOBI aKTH, IO PETYIIOIOTh IUBUIBHI BITHOCHHH, JIMIIE Y BUIIAJKaX i B MeXax,
BcraHoBieHNX KoHcTutyiero Ykpainu Ta 3akoHOM. L[UBinbHI BiJHOCHHHU PETYIIOIOTHCS OJHAKOBO Ha BCiit
TepuTopii Ykpainu. 3rigHo 3i ¢T. 5 LluBinpHOTO Komekey YKpaiHu, akTH HUBLTFHOTO 3aKOHOIABCTBA PETYITIOIOTh
BiZITHOCHHH, SIKI BUHUKJIX 3 JHSI HAOpaHHS HUMH YMHHOCTI. AKT IIUBUIEHOTO 3aKOHO/IABCTBA HE Ma€ 3BOPOTHOL
Iii y Jaci, KpiM BUIAJKIB, KOJIH BiH MOM SIKITy€ a00 CKaCOBYE LIUBIJIBHY BiIMOBIIAIBHICTH 0COOH. SIKIIO 1H-
BUTBbHI BITHOCHHY BUHHKIIH PAHIIIIE 1 PETYIIOBAIHCS aKTOM IIUBUIHHOTO 3aKOHO/IABCTBA, SIKMIA BTPATHB YAHHICTD,
HOBHH aKT IUBUILHOTO 3aKOHO/ABCTBA 3aCTOCOBYETHCS JI0 IPaB Ta 000B’S3KiB, 10 BUHUKIM 3 MOMEHTY Ha-
OpanHs HUM ynHHOCTI [10].

2 Bignoinuo j1o ct. 7 I{uBinbHOTO KoZeKCy YKpaiHW, IIUBLIBHI BITHOCHHHA MOKYTh PETYJIIOBATUCS 3BHU-
gaeM, 30KpeMa 3BHUYa€eM IIJIOBOTO 000pOTY. 3BUUA€EM € MTPABHUIIO TTOBEIIHKH, SIKE HE BCTAHOBJICHE aKTaMH IIU-
BUJIBHOTO 3aKOHO/IABCTBA, aJie € yCTAIICHUM Yy MEBHIN c(epi IUBIIBbHUX BiTHOCHH. 3BUYail Moke OyTH 3adik-
COBAaHHH Y BIITIOBITHOMY JIOKYMEHTI. 3BHUYa, 1110 CyNepeurTh JOroBOpy a00 aKTaM LIHBIILHOIO 3aKOHOIABCTBA,
y LIMBUIBHUX BIJIHOCHHAX HE 3aCTOCOBYEThCS [10].
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