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3ACTOCYBAHHS$ CTATTI 46 KOHCTUTYLLII YKPATHU B KOHTEKCTI
NPAKTUKU EBPONENCHKOTO CYAY 3 MPAB AOAUHU

Ciabuenko C. O.,

doyenm Kagheopu mpyooso2o npasa
HayionaneHo2o 1opuduunoco yuieepcumemy
im. Apocnasa Myopoeo,

KaHo. 10opuo. HayK, OOYeHm

Po3BuTOK mpaBOBOro pery/ioBaHHs y cdepi coujanbHoro 3abesmne-
YeHHsI NOBHMHEH NepefbadyaTy HeyxXU/bHe CJaiyBaHHA ifei 3abe3neyeHHs
NOCTYNy y HaOPSIMKY JIIOJUHY, il npaB, cBo60x Ta iHTepeciB. EdekTrBHA
cucTeMa peastisalii, 3aXUCTy NIpaB JIIOAUHU | TPOMaJAHUHA, PO3LIMPEHHS
IX Ko0J1a i 3MiCTy CTa/JiM HApiXKHUM KaMeHeM NpoLiecy po3BUTKY HalliOHa/b-
Hol mpaBoBoi cucTeMu. LliHHICTH MpaBa HEPO3PHUBHO NMOB'SI3YETHCS 3 HOTO
Cy6’eKTOM, a/DKe BOHO HE MOXKe iCHYBaTH 32 MeXXaMH CYCNiJIbCTBA, JIIO/Ch-
Koi ocobucTocTi, Il conianbHux 3B’A3KiB. CaMe J10/iCbKa TifHIiCTb Ta iHAM-
BiflyaJIbHICTh HAJIAlOTh JIOJMHI SAKICTh Cy6’€KTA MpaBa, IKUHA B CUJIY CBOTO
Oy TTsI BOJIOJi€ IEBHUMH IIPAaBaMH.

ToMy HeBUNAAKOBHMM OyJi0o yxBaJieHHs HarnioHasbHOi cTpaterii y
coepi npaB JirouHU, 3aTBepKeHOoI YKa3oM [Ipe3usieHTa Ykpainu Bij 25
ceprHs 2015 poky N2 501/2015, sika HaroJIo1Iye Ha HEOOXiAHOCTI BAOCKO-
HaJIeHHs JisiJIbHOCTI iepXKaBU 111010 yTBep/XKEHHS Ta 3abe3neyeHHs NIpaB
i cBOGOA JIIOAUHU, CTBOPEHHS AIEBOr0 MeXaHi3My 3axUCTy B YKpaiHi mpas i
CcB0O6O/] JIIDJAUHHY, BUPillIeHHSI CHCTEMHUX NMP0O6JIEM Y 3a3HauUeHil cdepi.

B cydacHuX yMoBax npo6JieMa 3aXUCTy IIpaB i CBOGOJ, JIIOJUHU [IOCTAE
0co6simBo roctpo. [lopsa i3 nepuioyeproBMMHU 3aBAaHHSAMM LOA0 3Mil-
HEHHS Hal[iOHAJIbHOI 6e3MeKH, M0/I0JIaHHS eKOHOMIYHOI Kpu3H, pepopmy-
BaHHA Jiep>KaBHOI'0 yIpaBJiHHA ToOLO 3abe3neyeHHs NpaB i cBo6OA Jito-
JMHU 3aJIMIIAETbCA FOJIOBHUM O6GOB'A3KOM JepXKaBU Ta Ma€ BU3HA4aTH
3MICT i CHPSAMOBAHICTb AiSIIBHOCTI AepKaBH B YCiX I 3ycHJLIAX. Y KPU30BiK
cuTyanil pU3UKH HENpOINOpLiHHOTO 06MeXeHHsS MpaB i CBO6GOJ JIIOAUHU
3pOCTalOTh, 1110 NOTPeGYE 0COBGJIMBOr0 KOHTPOJIIO 3 6OKY cycnijibcTBa. Bka-
3aHe IOBHOIO MipOI0 CTOCYETHCS COLia/IbHUX NpPaB, 30KpeMa NpaBa Ha Co-
LiaJbHUH 3aXUCT.

Lle mpaBo c/1ifi po3TAsAAATH IK MOXJIUBICTD, AeTEPMiHOBAHY COLia/b-
HOIO JifiJIbHICTIO TPOMaZIAHCbKOTO CYCHiNILCTBA i AepaBu. [ eHesa comia-
JIbHUX TpaB, iX TpaHcdopmMmaliis Bij chepu 61aroAiiHOCTI Ta yTpUMaHCTBa
B MeaX CiM'i 10 colliasibHOI MOJIITUKU Jlep>KaBU NEePEKOHJIUBO 3aCBiI4YE,
1110 collia/ibHi MpaBa JIIOJWHU Nepes6ayaloThb He Jiklle X BU3HAHHS 3 60Ky
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Jlep>kaBH, ajie ¥ MO3UTUBHe 3aKpillJIeHHs, BiloOpaXkeHHsI B 3aKOHi 4 iH-
IOMy HOPMaTHMBHO-IIPAaBOBOMY aKTi. fIK1[0 11bOTO HELOCTATHLO, TO J0 PO-
60TH 3aJIy4aloThCsl NIeBHI TPaBOBi MeXaHi3MU, HANPUKJIaJ CyJOBUHM 3aXHUCT,
PaBO3aCTOCYBaHHSA YW 3aXUCT 3 OOKY JepKaBH, AOTPHUMaHHS INeBHUX
IOpPUUYHUX IPOLEAYDP.

Y ypoMy 3B’AI3Ky AOCUTH 1iKaBOIO € MpaKTHKa EBPONENCHKOTO CYay 3
npaB JoAUHU (Aani — ECIIJI) cTOCOBHO OLIIHKM NPaBOBOTr0 MexaHi3My 3a-
CTOCYBaHHsA CyAaMH B YKpaiHi 4. 3 cT. 46 KoHcTuTynii Ykpainy, ska ne-
pefbayvae, o meHcil, iHi BUAM colia/IbHUX BHUILJIAT Ta JOMOMOTH, IIO €
OCHOBHHUM /pPKepeJsIoM iCHyBaHHSsI, MalOTh 3a0e3MeyyBaTH PiBeHb XUTTS, He
HIKYUH BiJj IPOKUTKOBOI'O MiHIMYMY, BCTAHOBJIEHOT'O 3aKOHOM.

IcHye kinbka pimens €CILJ, yxBaseHux y Liid kaTeropil crpas, 30Kpe-
Ma y cnpasi «[IponiHa npotu Ykpainu» (3asiBa N2 63566/00) Big 18 aunus
2006 p., y cnpaBi «boraTtoBa mpotn Ykpainu» (3asBa Ne 5231/04) Bifg
7 xoBTH 2010 p., y copaBi «lleTpuyeHko mpoTd Ykpainu» (3asBa
Ne 2586/07) Big 16 siunmHsa 2016 p. KoxkHa 3 1UX cripaB CTOCYBaJacsl TOTO
¢daxTy, o mig yac po3rsisly Mo30BiB MPo BCTaHOBJIEHHS PO3Mipy NMpH3HA-
YeHol MeHCil y po3Mipi, NOPIBHAHHOMY 3 NPOXXUTKOBUM MiHIMyMOM, W10
OyB BCTAaHOBJIEHMH Ha MEBHY JaTy, 1o Nepea6adeHo cT. 46 KoHcTuTytil
Ykpainy, HanioHasbHI cyau nopymuiu n. 1 ct. 6 KonBeHuii npo 3axuct
MpaB JIIOJAWHU i OCHOBHHUX CB060/. 11 HOpMa mepejibavae, o KoxXeH Ma€e
MpaBo Ha CIPABE/JIMBUN i My6JIiYHUE PO3IJIsij] HOro ClpaBU YIIPOJIOBXK Po-
3yMHOT'0 CTPOKY He3aJIeXXHUM | 6e3CTOPOHHIM Cy/Zj0M, BCTAHOBJIEHUM 3aKO-
HOM, SIKMU BUPILIMTH CIIip 11100 HOro MpaB Ta 060B'A3KIB LUBIJBHOIO Xapa-
KTepy.

3-nmoMix MpoaHa/1i30BaHUX apryMeHTIB CTOPiH BapTO 3BEPHYTH yBary
Ha Taki NpUHLUUNOBI noJsioxkeHHs. [lo-nepiie, y npaBoBiit cuctemi Ykpainuy,
Je disryHa ocoba He Ma€ NpaBa iHAUBiAyaIbHOro 3BepHEHHS 10 KoHCTH-
TyuiiiHoro Cyay YkpaiHy, HalioHa/IbHI Cyiu MarTh A0CIiPKYBaTH NUTaH-
Hf BiZIMOBIZHOCTI HOPMAaTUBHUX aKTiB KOHCTUTYLII i, KO iCHYE CYyMHIB,
3BepTaTUCS 3 KJONOTAHHSAM MpO BiJKPUTTA KOHCTUTYLiHHOro npoBa-
JokeHHA. OIHaK, 3 TOYKU 30pY BiJIOBIJHOrO 3aKOHOAABCTBA, L0 CUCTEMY
He MOXKHa TJIyMa4yMTH fIK TaKy, 0 BUMArae BiJj 3BUYaliHUX CYJiB JeTallb-
HO pO3r/SJaTH NUTaHHA 100 KOHCTUTYLiMHOCTI, fiKke NOpyILIy€e CTOPOHA
LMBIJIbHOT'O NPOBa/PKeHHs, a60 30060B'A3y€ CyIU NepeJaBaTH KOXKHe Take
nuTtadHHs f0 KonctutyniiHoro Cyay. O4eBUAHO, CyAM 3arajbHOi PUCAHU-
KUl KOPUCTYIOTHCS NIEBHOO JAUCKpPELEI0 111010 PO3IJISAY MUTaHb KOHCTU-
TYLiMHOCTI, fIKi BUHUKAIOTh B paMKaX LUBIJIbHOTO MPOBa/PKeHHs. TakuM
YUHOM, NUTAaHHSA NP0 Te, YU JOCTATHLO CyJ OGI'PYHTYBAaB CBOE DillleHHS
1I0JI0 LIbOT0 NMHUTAHHS, MOXKe OYTH BH3HAY€HO TiJIbKYU Y CBIiTJi 06CTaBUH
CIpaBH.

[lo-fpyre, 3asiBHUKHK 3BEPTAJNUCh [0 HALiOHAJbHUX CY[iB 3 BUMOTOI0
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BUPIIIKUTH CIOpPU LIOJA0 MeHcil 3 opraHaMH CoLiaJbHOrO 3ab6e3MeyeHHs .
Bonu nocusanacs, 3okpeMa, Ha noJiokeHHd CT. 46 KoHcTuTywii, 3asBad1o-
4y, 1o iX MeHciA He NMOBHHHA 6YTH HMXKYOKO 33 NMPOXUTKOBUHM MiHIMyM.
OpHak HalioHa/IbHI CyAu He BYMHUWJM KOJHOI Cpo6U IpoaHaslidyBaTH
[1030B 3asBHULI 3 Li€E] TOYKU 30Dy, IONPH NPSAME [IOCUJIAHHSA Y KOXHIN Cy-
JAoBil iHcTaHuii. Tomy, Ha gymky €CILJI, HauioHaNBHI CyAu, LIJIKOM irHO-
pylo4M Lieil MOMEHT, X04a BiH 6YB cnenupiuyHUM, JOPeYHUM Ta BaXKJIUBUM,
He BUKOHaJU CBOI 3000B'A3aHHA moj0 1.1 cT. 6 KoHBeHil npo 3axucT
npaB JIIOAUHYU | ocHOBHUX cBo60j. Tomy ECIIJI i BCTaHOBUB Y KOXKHIH 3i
3raZlaHuXx CIIpaB NopyuleHHs cT. 6 KoHBeHwji.

A 3Baxkarouu Ha Te, {0 HopMu KoHcTuTyLii € HopMamu npsmoi Aif (4.
3 cT. 8 OcHOBHOTO 3aKOHY), 0UeBUJHO, 1[0 HeGaKaHHHA CYAiB y MeXaX KOH-
KpeTHOI cripaBU 6paTH CMIJIMBICTb 3aCTOCOBYBATH BiANoBigHY HopMy KoH-
CTUTYLII MpHU3BeJIO 0 MOPYIIeHHs TpaBa Ha MeHCiiHe 3a0e3nedyeHHs. To-
My BOYEBH/ib, HE3BAXKAIOYM Ha Te, 10 COLiaJIbHI NpaBa JeTepMiHOBaHI
€KOHOMIYHUMU MOXKJIMBOCTSIMU Jiep>KaBH i CycniJibCTBa, BAPTO HAroJoCu-
TH Ha HEOOXiAHOCTI YiTKOTO C/IiiyBaHHSA ifieasiaM 3aXUCTy MpaB JIOJUHU i
cB060OA y 6yAb-sIKil chepi coniasbHOrO GYTTS, y TOMY YHCII U colliaibHO-
MY 3aXUCTI.
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