Mpobremu LMBiNLHOMO Npaea Ta npowecy. Xapkis, 2018

MpaBOBWIA HACMIAOK MOXeE CrOTBOPHOBATM AiICHY BOMHO 3amoBigaya, a came Takui npaBoBuiA
HaCMifoK MOXe HacTaTH, SIKLLO BUXOLAWTY i3 3MICTY BIiANOBIAHOMO NOMOXEHHS 3aKOHOAABCTBA.
MponoHyeTbes BUKNAcTh . 4 cT. 1254 LIK'y HacTynHii pegakuii:
«Y BUNaAKy HEOINCHOCTI HOBOTO 3anOBITY CrafKyBaHHS 34IMCHIOETLCS Y BiAMOBIAHOCTI i3
nonepeaHiM 3anosiTomy.
OdepxaHo 06.04.2018

Y[IK 340.15:347

UnoHna CtaHncnaBoBHa KaH3adrapoBa,

3asedyrowas kaghedpoll epaxdaHcKo-npagosbIx AUCUUNIUH

O0ecck020 HayuoHabHo20 yHusepcumema umeHu M. . MeyHukosa,
0okmop ropuduyeckux HayK, npogheccop, 3acyxeHHbIl pucm YKkpauHb!

YACTHOE MNPABO B YCJIOBUAX NMOBAJIN3ALIN
N PETUOHANTU3ALUU: OTAENBbHbIE ACIMNEKTbI

B Hayane XXI cTonetus B topuaMyeckoil nutepatype 0TMEYanoch, YTO OHOW U3 Bax-
HelwmMx 0COBEHHOCTE COBPEMEHHONO YaCTHOMO NpaBa SBIAETCA €70 rapMOHW3aLms, YHUW-
Kaums 1 KoHBepreHums. IMpn 3TOM ykas3blBanoch, YTO: MOA KPWAMYECKON rapMOHM3aLmei no-
HAMaeTCs CONMMKEHNE HaLMOHaNbHbIX MPaBOBbIX CUCTEM; YHU(MKaLMS npeacTasnseT coboi
MPaBOTBOPYECKMNA NPOLLECC, HANPABMEHHBIN HA CO3AaHWE (3aMeHy, NpeKpaLLeHre) NpaBoBbIX
HOPM, TOXAECTBEHHbIX APYrOi NPABOBON CEMbE; OPUANYECKAS KOHBEPrEHLMS — 3TO YCTpaHe-
HWE pasnuumMii Mexay NPaBoBbIMM CEMbSIMM MyTEM Nepexofa OTAENbHbIX MHCTUTYTOB, NPUCY-
LWMX paHee TOMbKO OnpeferneHHoi NpaBoBOW CEMbE, B [PYryi0 MPaBOBYIO CEMbIO, @ TaKke
NyTeM OCYLLECTBNEHUS NPOLIECCOB COMKXEHUS 1 YHUMKALMM NpaBoBbIX HOpM [1, ¢. B].

B Hacrosiee Bpemst B DOMbLUMHCTBE HayuHbIX MyBRMKALWMA, MOCBALLEHHbBIX U3Y4EeHNIO
0COBEHHOCTEN COBPEMEHHOIO YaCTHOrO NpaBga, B TOW UM MHOW Mepe 3aTpar1BaoTcs BOMPOCh!
TpaHctopMaLMy YacTHOro npaea B YCroBWsiX rnobanusauuy u pervoHanuaauun. U ato He
YAVBUTENBHO, MOCKONbKY B COBPEMEHHOM MUpe rnobanusauusi, kak MakpoMacluTabHbIA
MHOTOMMaHoBbLIN NPOLIECC, OKa3blBaeT CyLUECTBEHHOE BMWSHWE Ha MpaBoBylo cdepy, a camo
npaBgo, kak perynsatop 0BLIECTBEHHbIX OTHOLLEHWI, BbIXOANT 3@ PAMKM HaLMOHANbHbIX rpaHuL
11 MPEBPALLAETCA B HEKOE «HALMOHarbHO-MeXayHapogHoe obpa3oBaHne», Ha KOTOpoe BO3na-
raeTcs 3afaya onocpesoBaHMs OTHOLLEHWNA robanbHON B3auMOo3aBUCYMOCTH.

Hapsgy ¢ 3Tum, UMEOT MeCTO M NPOLECCh pervoHanuaaummn, pesynbTaToM KOTOpbIX
CTAHOBMTCA CO3AaHWE OMpedeneHHbIX HaaHaUMoHambHbIX 06pa3oBaHuil (Cpean KOTopbIX B
HacTosiee Bpemst Hanbonee n3BecTHbIM siensieTcs EC) n HopM npasa, perynupytoLupx coot-
BETCTBYIOLLME OOLUECTBEHHbIE OTHOLLEHNS.

BHe BCAKMX COMHEHMIA, MpoLecchl rnobanuaauun 1 pervoHann3aLmmn NposiBsT CBOE
BMUSHWE He TONBKO B Chepe NyBnmyHoro, HO 1 B Cdhepe YacTHOro npasa.

B topuamnyeckoi nutepatype 0bpallaeTcs BHUMaHWe Ha TO, YTO C MOSIBIIEHNEM MHTErpa-
LIMOHHbIX MPaBOBbIX CUCTEM MPEXAE ABYXCUCTEMHYIO CTPYKTYPY MEXZyHapOLHOro W Hauwo-
HanbHOrO MpaBa CMeHWNTa MPUHLMNMANBHO HOBasi COBPEMEHHAs TPEXCUCTEMHAs CTPYKTypa
B3a/MOOTHOLLEHMIA. B Hee Ha paBHOMPABHbLIX YCMOBMSX BXOAAT TPWU aBTOHOMHbIE CUCTEMbI
npaga: HaLMoHarbHoe NpaBo rocyAapCTB, HALHALMOHANBHOE MHTErpaLMoHHOe Npaso (yaay-
Hee BCero npegcrasneHHoe npaBom Eeponelickoro Cotosa) 1 MexayHapoaHoe npaso [2].
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Mpyu 3TOM BaxHbIM (PaKTOPOM, OKa3bIBAKOLMM CYLLECTBEHHOE BMMSHME Ha MpOLECChl
TpaHcdopMaLv npasa B LefoM W YacTHOro npaBa B YaCTHOCTM, SABMSETCH OTHECEHWE K UC-
TOYHMKAM HaLMOHANBHOMO NpaBa MPUHLMMOB M HOPM MEXOYHAPOAHOro npasa. A BO3HMKaIO-
LMe MeXay SneMeHTamMu BbllLeyKasaHHOM «Tpuagbly B3aUMOCBSA3M «mpuobpeTatoT pasHo-
YPOBHEBbIN XapakTep» 1 «4EMOHCTPUPYIOT KAYECTBEHHO HOBbIE NapameTpbi» [2].

Tak, Hanpumep, B pamkax EC, kak pernoHanbHoro 0bpasoBaHus, «MUPHO COCYLLECTBY-
I0T» 3NEMEHTbI POMAHO-TepPMaHCKOTO W aHrMOCAKCOHCKOTO MpaBa, XOTS B HayYHbIX CPaBHU-
TENbHO-NPABOBbIX MCCREN0BaHNSX, KaK NpaBuno, obpallaeTcs BHUMaHWE Ha CyLLECTBEHHbIE
OTNMHMS MEXKTY POMAHO-TEPMAHCKIMM W @aHIMOCAKCOHCKUM MPaBoOM.

OuyeBWaHO, YTO 3TU OTNINYMSA KACAKTCA NPEXae BCEro iopMbl, @ HE COAEPKaHUS yka-
3aHHoro npaga [3]. M umenHo aTo (Hapsgy ¢ Apyrumu chaktopamu) 0byCroBNnMBaeT BO3MOX-
HOCTb OPraHMYHOrO COYETaHMS AMEMEHTOB POMAHO-TEPMAHCKOTO M aHrIOCAKCOHCKOro npasa B
pamkax EC.

Bonee T0ro, «MMUpHOE COCYLLECTBOBAHMEY BbILLEYKA3aHHbIX SNEMEHTOB, a TakKe HeKo-
TOpble APYre MPUYMHBI MO3BONMIK OTAEMBHBIM CreLManMcTam roBOPUTL HE O ABYX OTHOCK-
TENbHO CaMOCTOSTENbHbIX NPABOBbIX CEMbSIX (POMAHO-FePMaHCKON 1 aHrIOCaKCOHCKOM), a 0
€[MHOM NPaBOBOW CEMbE, UMEHYEMON «MPaBoBas cMcTeMa NMbeparsHOro M AeMoKpaTUIecko-
ro 3anaga» [3]. Xots nocne nposegeHus B BenvkoBbputanum Brexit u ornatueHuns ero pesynb-
TaTOB Takve YTBEPXAEHUS HYXKOAI0TCS B KOPPEKTUPOBKE.

YkpauHa, u3bpas BEKTOp €BPOMHTErpaLyy, BCTana Ha nyTb «apanTauuny CBOEro 3aKo-
HopaTtenscTBa K npasy EC (MMeHHO «apanTaumu», YTO 3aKpenneHo B COOTBETCTBYyIOWeM 3a-
koHe YkpauHbl 2004 roga, a He «rapMoHM3aLMWy). Halue rocyaapcTeo npunaraeT onpegeneH-
Hble YCUNWS B YKa3aHHOM HanpaBreHnn, HO NpK 3TOM He Y4YMUTbIBAET, YTO NpaBoBbIE CPEACTBa
1 MexaHu3Mbl MPaBOBOMO PErynupoBaHUs AOMKHbI COOTBETCTBOBATL YPOBHIO Pa3BUTUS pery-
nMpyembIx OBLLECTBEHHBIX OTHOLLEHUA W pearibHOM BO3MOXHOCTW rocyaapcTea rapaHTUpo-
BaTb peann3aLumio onpeferneHHbIX NpaB M WUCMONHEHWE COOTBETCTBYIOLIMX 06S3aHHOCTEN.
Ecnu e 310 npaBuno urHopupyeTcs, camo no cebe 3akpenneHune Ha 3akoHOAATENbHOM YPOB-
He orpefernerHbIX «3anagHbiX» CTaHAAPTOB, NPexae BCero — B cpepe peanusaLii OCHOBHBIX
npas YenoBeka, COBEPLUEHHO He OyAET rapaHTMpoBaTh BHEAPEHUS 1 COOMIOAEHUS 3TUX CTaH-
[apTOoB B peanbHON NpaBoOBON XW3HU.

B3aMONPOHMKHOBEHME 3NEMEHTOB Pa3HbIX MPABOBbLIX CEMEN SBNSETCA HOPMarbHbIM
NPOLIECCOM, €CIU BbILLEYKA3AHHbIE ANEMEHTbI OPraHn4YHO BMUCHIBAKTCS B CTPYKTYPY KOHKPET-
HOW NPaBOBOW CUCTEMbI.

Tak, Hanpumep, B Haweii cTpaHe 23 depans 2006 r. 6bin npuHAT 3akoH YkpauHsl «O6
VCTIONMHEHUN PELUEHUA U MPUMEHEHWM NpakTukn EBponelickoro cyda no npaeam YenoBekay,
CT. 17 KOTOPOro YCTaHOBWNA, YTO CyAbl MPW PACCMOTPEHUM Aen NPUMEHSIOT npakTuky EBponeir-
ckoro Cyma no mpaBaM YenoBeka kak UCTOYHUK npasa. Takum oBpasom, cynebHast npakTvika
BblLLeykasaHHoro Cypa npuobpena cTaTyc UCTOYHWKA MpaBa, a, kak W3BECTHO, OTHECEHWe Cy-
[neBHOI NPaKTUKK K MCTOYHMKaM NPaBa XapaKTePHO Anst aHINOCAKCOHCKOM NPaBOBOM CeMbU. XOTs
30€eCb He0BX0AMMO Y4MTBIBATL U TO OBCTOATENBCTBO, YTO MPUHSTME BbILLEYKA3aHHOTO 3akoHa, B
CBOI0 04epesb, b0 06yCNOBMEHO EBPOMHTEMPALIMOHHBIMW YCTPEMIEHUAMN YKpauHbI.

Ho ecnu npouncxoauT Heo6OCHOBaHHOE BHEAPEHWE WHCTUTYTOB OAHOW NPaBOBON CEMbY
B Apyrylo, 6e3 yyeTa npaBoBbIX TPaAULMA MOCNEAHEN, UX «MPWKUBIIEHUE» MOXET OKa3aTbCs
BECbMa 3aTpyaHUTENbHLIM NGO BOOBLLE HEBOMOXHBLIM. Ha Hall B3rMsd, TakuMm HeyaayHbIM
3KCNEPUMEHTOM MOXHO CYMTaTb BKIKOYEHME B [paaaHCKUi Kogeke YKpauHbl MHCTUTYTa Ao-
BEPUTENBHON COBCTBEHHOCTH, KOTOPbIA MO CBOEI CYTU SBNSIETCH MHCTUTYTOM @HrMOCAKCOHCKOMO
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npaga. XOTs B YaCTHOM MpaBe Apyrux rocyaapcTs, Hanpumep AnoHum u KOxHO-AdpyKaHCKo
Pecnybrnvku, BbilueyKa3aHHBIA MHCTUTYT BMOMHE «YKMBAETCS» C TPAAMLMOHHBIMU UHCTUTYTa-
MU POMaHO-repPMaHCKOro npasa.

Hapsigy ¢ 9TMM MWUpOBON MpaKTWKE M3BECTHbI Crlyyau, Korga B YacTHOM M Mybnn4HOM
npaBe OfHOr0 roCyAapCTBEHHO-NPABOBOTO 06pa3oBaHNs «MMUPHO COCEACTBYHOT» pa3sHble npa-
BOBble Tpaguuuu. Tak, Hanpumep, B Jlynanane (wrate CLUA, GbiBLUEih hpaHLy3CKOi KOMOHMN)
B 4aCTHOMPaBOBOV Chepe NpeobnagaloT Tpaauumy pOMaHo-TepMaHCKoro npaea, a B nybnny-
HO-NPaBOBOMN — OBLLETO 1 CTATYTHOTO aMepKKaHCKOro npasa.

B topuanyeckon nutepatype, Kak NpaBWmo, BbIAENAT TPU OCHOBHbIX HanpaBneHus
BMMAHUS rnobann3auum Ha npaBoBblE CUCTEMbI COBPEMEHHOCTU. [lepBoe M3 HMX CBSI3aHO C
BNMsHWEM rnobanuaauun Ha xapakTep B3aMMOOTHOLLIEHWIA HALMOHabHbIX MPaBOBbLIX CUCTEM.
Bropoe accouunpyeTcs npenMyLLeCcTBEHHO C N3MEHEHWEM [MaBHOTO HanpaBMeHus pasBnUTUs
@HrMOCAKCOHCKOM NPaBOBON CeMb. TPETbEe CBSA3aHO C BNMSIHMEM rnobanuaauum He CTOMbKO
Ha NpaBo KaK SiBMeHNe, CKOMbKO Ha ero TEOPHI0 1 COOTBETCTBYHOLLYH METOZosormio [4, c. 166].

/13y4eHne ykasaHHbIX BOMPOCOB MOXET BbITb NpeaMETOM AarnbHEALLMX UCCrefoBaHuiA B
[aHHOI chepe Hay4HbIX MHTEPECOB.
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OneHa CepriiBHa KisnoBa,

3aeidysay kaghedpu yusineHO20 Ma 20cNodapcbko20 npaga
ma npouecy MixHapodHo20 eymaHimapHo2o yHigepcumemy,
OGokmop topuduYHUX HayK, npoghecop

UUBINTbHO-NIPABOBA KATEIOPIA MICLUA NPOXWBAHHA
ocobM nig YAC 3AIMCHEHHA MUTHOIO O®OPMJTIEHHA
TPAHCIMOPTHUX 3ACOBIB

MpaBo Ha BWOIp MiCLs NPOXWUBAHHS | cBOOOAY NepecyBaHHA BigHOCUTLCSA [0 LMBINbHNAX
npas B CUCTEMi KOHCTUTYLiiHMX NpaB 0COBM i BperynboBaHe Hacamnepes HopMamu €Bponeii-
CbKOI KOHBEHLIii 3 3aXUCTy NpaB MIAMHM Ta OCHOBOMONOXHUX cBoGO, KOHCTUTYLE YkpaiHu.
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