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Mamepiaau Haykoso-npakmuyvHoi KoH@pepeHyii eucgimaworms wupoke
K010 aKkmya/abHUX npobjaem Hayk KpUMIHA/IbHO20 npasa ma KpumiHoaozii y
ceimai mpaHcopmayii HayioHaabHOI npasogoi cucmemu ma KpumiHansHoi
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Y nepwiomy momi npedcmasaeni Haykosi nogidomsaeHHs 84eHux, ghaxieyie 3
KpUMIHA/LHO20 Npasa ma KpumiHos02ii, 3006yeauie, ad’roHkmis, acnipanmie ma
cayxayie, npucesiieHi npobsemam npomudii 3104uHHOCMI Ma 60pomuv6U 3 Helo,
3a6e3neyeHHs1  2pomMadcbko20  NopsidKy, YOOCKOHA/EHHS  HAYiOHA/bHO20
3aKoHodascmaa, tio2o HabAusCeHHs Jo Kpawux eeponeticbkux cmandapmis.

i Haykosyis, npayléHUKi@ nNpasoOXOpOHHUX Op2dHi8, NPABHUKIS,
acnipanmis, ad’tonkmis, 3006y8auie suwux HABYA/NbHUX 3ak/aadie YkpaiHu ma
3apy6ixncHUX KpaiH, a makoc ycix, Xmo Yikagumucsi Npo6AeMHUMU NUMAHHAMU
KpUMIHA/AbHOI Focmuyii.
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BIZIMOBA Y 3ATBEP/I>)KEHHI YT'OZIY ITPO BU3HAHHA
BUHYBATOCTI 3A BIACYTHOCTI ®PAKTUYHUX MIACTAB
JJ11 BU3HAHHA BUHU 315
CuHuyk Bacuib JIroaABUroBUY
AJIMIHICTPATHBHI ITPOLIE/IYPH 3IIMCHEHHA KOHTPOJIIO
3A JIIAJIBHICTIO OPT'AHIB [TPOKYPATYPU 318
Cin, imutpo OJiekcaHAPOBUY
[TPABOBA OLIIHKA HE®OPMAJIbHUX PAIUKAJIBHO
HAJIALITOBAHUX MOJIOAIKHUX YTPYIIOBAHb 321
Tomuuit Hatania BanepiiBHa
B3AEMO/IIS OPTAHIB KPUMIHAJILHOT FOCTUIIIT 3
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PO3AIN 1
AKTYANbHI MUTAHHA KPUMIHANNIbHOIO MPABA
Y CBIT/11 PEPOPMYBAHHA KPUMIHANIbHOT FOCTULIT

BeHiwbknit AHAPIN CepriitoBuy,
3ACTYMHUK HOYAABHUKA BIAAIAY OPTraHI3ALLT HOYKOBOI POBOTU AYraHCHKOro
AEP>KABHOTO YHIBEPCUTETY BHYTPILLHIX CcnpaB im. E. O. AiaopeHka,
KAHAMAQT IOPUAMYHUX HAYK, AOLLEHT

MUTAHHSA KBAAIPIKALLIT 3A3AAAENAb OBILAHOTO
HEMNOBIAOMAEHHSA NMPO 3AO4YUH

Y KpuMiHa/JBHOMY 3aKOHOJABCTBI YKpalHM IIOJIOKEHHS PO
NPUYETHICTh MICTATbCA B NPaBOBUX HOpPMax, 10 XapaKTepU3yHThb
IHCTUTYT cniBy4acTi y 3/7104MHi. OfHaK NpU LbOMY 3MIIIYIOTbCA Pi3HI
328 HOPUAMYHOIO [PUPOJAOK  KPUMIHAJbLHO-NPABOBI  IHCTUTYTH:
NPUYEeTHICTb A0 3JIOYHUHY Ta CHiBy4acTb y 3J04uHi. Tomy
HEeBUNAaJKOBUMU € IOMUJIKH, AKUX IPUIYCKAIOTbCA OPraHu JoCy-
JIOBOTO PO3CJilyBaHHA, NIPOKYPOPHU Ta CyAU YKpaiHY, Aal04d NIpaBOBY
OLIHKY [JiAHHAM, fAKi MalwTb O3HAKU I[PUYETHOCTI [0 3JI0YUHY.
30KkpeMa, NPUYETHUX [JO 3JIOYHHY OCi6 IHKOJM NPUTATYIOTH [0
BiAgmoBiJa/bHOCTI 3a cHiBydyacTb y 3JI0YMHI, a 4YacoM, HaBIaKy,
CIiBy4acCTb Yy 3JI0YMHI PO3IJIAJAETLCA fAK NPUYETHICTb A0 3JI0YUHY.
Hacninkom Takoi kBajsidikanii € HecnpaBe/yiiBe MNpPU3HAYEHHS
MoKapaHHs abo 3BiJIbHEHHS BiJi KpUMiHa/IbHOI BiiNOBiAA/IbLHOCTI.

HeBupimieHicTb NeBHUX NUTaHb NPO NPUYETHICTb [0 3JIOYUHY
CIPUYMHSIE HeTaTUBHE CTaBJIEHHS HaceJleHHd [0 IPaBOTBOPYOTO NMpo-
Lecy B YkpaiHi, a TakoX [0 JiJIbHOCTI IPAaBOOXOPOHHHUX OpPraHiB Ta
CyLy ILOAO0 3aCTOCYBaHHSA KPUMIHAJBHOTO 3aKOHOJABCTBA. lliikom
3aKOHOMIipHO, 10 MBC Ykpainu 3BepHyJ10 yBary Ha Heo6XiJHiCTb KOM-
IJIEKCHOTO JOC/iJKeHHA iHCTUTYTy MPUYETHOCTI 4O 3JI0YUHY, BKJIO-
yuBK TeMy «KpHuMiHa/lbHO-IpaBOBa XapaKTepPUCTHKA NPUYETHOCTI
[0 3JI0YMHY» [0 IepeiKy NpiOpUTEeTHUX HAINpPAMKIB HAayKOBOro 3a-
Ge3neyeHHs AisJbHOCTI OpraHiB BHYTPIlIHIX cipaB YKpaiHu Ha nepion
2010-2014 pp.”

* [InB.: NYHKT 36 «KprnmiHanbHO-NPaBOBa XapaKTepUCTMKa NPMYETHOCTI A0 310~
ynHy» foaaTky 4 fo Mepeniky NpiopuTETHUX HaNpPAMIB HayKoBoro 3abesnevyeHHA Ais-
NIbHOCTI OpraHiB BHYTPILLHIX cnpas YKpaiHu Ha nepiog 2010-2014 pp., 3aTBEpAXKEHMX
Hakazom MBC Ykpainun Big 29 avnHa 2010 p. Ne 347 «[po 3atBepakeHHA [lepeniky
© beHiubkuit A. C., 2014 10
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MeTo10 CTaTTi € BCTAHOBJIEHHS Micllsl 3a3/aJieTib 06ilsTHOTO MO-
BiZJlOMJIEHHSI IIPO 3JI0YMH B CTPYKTYpi NPUYETHOCTI Z0 3JI0YUHY, a Ta-
KO BU3HAY€HHS O3HAK 3a IKUMHW HENOBiJIOMJIEHHS MPO 3JIOYMH CJIiJ,
BiZIMe>KOBYBaTH BiJj IOTypaHHA 3JI0YHUHY.

Y paggHcbKkid JliTepaTypi icHyBasa mpo6JieMa BHU3HA4YEHHS
HaJIeXKHOCTI 3a3/alieriib OOIIAHOr0 HEJOHECEHHS [0 IHCTUTYTy
HNPHAYETHOCT] YU 0 IHCTUTYTY CHiBY4acTi B 3JI0YMHI. 3 I bOTO NPUBOAY
Jy’ke LikaBO BHUCJOBWJIWCA B Apyrii nosnoBuHi XX CTOJITTA
A. ®.3enincbkuii Ta A.B.HaymoB: «{kumo 6 Hac cnuTanu, 4yud Oyje
3acy>KeHUU 3a CIiBy4YacTb y 3JI0YMHI TOH, XTO 3a3jaJieriib o6insaB
BUKOHABI[eBi He [OHOCUTU NPO HHOTO, MM MOIJIM O BiJMOBICTH...
pillleHHA LbOT0 NUTAHHA 3HAaYHOIO MipOI0 3ajieXaTUMe BiJi TOro, AKUM
NiPYYHUKOM KOPUCTABCA CYAJs B IOpUAUYHOMY iIHCTUTYTI» [6, c. 28].

OkpeMi BueHi BHUCJOBJKBaJIM AyMKy, W10 3a3jajeriib JAaHe
0c006010 O0OGilIHHSA He NOBiJOMJIAITU MPAaBOOXOPOHHI OpraHd Mpo
3JIOUMH € Pi3HOBUJOM cHiBy4acTi y BHUJI MOCOOHULITBA BYHMHEHHS
3s0unHy. Tak, A. H. TpaiiniH, A. A. [lioHTKOBCbKHU Ta iHLII paAsiHCbKI
BUeHi CTBep/pKyBaJid, 0 3a3JaJierifib 06ilsiHEe HeJOHECEeHHS SIBJISIE
co6010 crmiByyacTb y BYMHEHHI 3JIOYMHY Y BHUJI iHTEJEKTyaJbHOTrO
noco6uuiTBa [20, c.106; 11, c.180; 2, c.170-172]. [IpUXUIbHUKH
TaKOTO MOTJALY BBaXaJy, L0 iHTeJeKTya/lbHe NOCOOGHULTBO y dopMmi
3a3jaJserip 06iLsAHOTO HENMOBiZJOMJIEHHS NPO 3JI0YHUH OyJe KapaHUM
Juuie 3a  CHiBy4acTb Yy 3JI0YMHI, L0 BXOJAUTb [0 IepeJiiKy,
nepei6a4eHOT0 Y IPaBOBik HOpPMI, SiIKa BCTAaHOBJIIOE BiiNOBiJa/IbHICTh
3a HeZjoHeceHHs mnpo 3jo4uH [17, c.19]. Taky K mNO3uILil0 IL[0J0
kBasipikanil 3a3fgasnerigb 06GIIAHOTO HEJJOHECEHHS MPO 3JI0YUH SK
MOCOGHUI[TBA ¥ BiAMOBiJHOMY 3JI0YMHI 3aiMalOTh AesKi cydacHi BueHi
[16, . 10; 14, c.17]. Ha pgymxky A.A. IlioHTKOBCbKOrO Ta
II. C. PamkoBchKOi, 3a3zaieriib o6ilisiHE HeJOHeCeHHs NepebyBa€ B
NPUYUHHOMY 3B’SI3KY 31 3JI0UMHOM, BUMHEHHUM BUKOHABIEM Ta iHIIMMH
Y4YaCHUKAaMHU 3JIOYMHY, BOHO CIPUSIE MOTO0 BUMHEHHIO i IOCATa€ Ha TOU
caMUH O00’€KT, 10 ¥ OCHOBHUU 3JIOYMH, TOMY 3a3HAauYeHUU BUJ
HeJIOHECeHHs CJIiJ po3rJs/iaTH, K CHiBy4acTh y 3J049uHi [11, c. 180; 9,
. 494-495]. [lpuxuapHUKH Liel no3unii BBaXKalTh, 10 OGIIAHHSA He

NPioPUTETHUX HANPAMIB HayKOBOTO 3abe3neyeHHs AiANbHOCTI OpraHiB BHYTPILWHIX cnpas
YKpaiHu Ha nepiog 2010-2014 pp.» [EnektpoHHuiA pecypc] // CaiT : «HopmaTuBHi akTu
YKpaiHu». — Pexum goctyny [0 AokymeHty: http: //zakon. nau.ua/doc/?uid
=1041.40932.0. — ata goctyny : 10.02.2014.
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MOBiIOMUTH NP0 TOTYBaHHS [0 3JI0YMHY a60 BUMHEHHS 3JIOYMHY B

Mal6yTHbOMY 3MilJHIOE Pillly4yiCThb y 3JIOUMHLS Ta MOT0 CNiByYacHUKIB

BUMHUTU 3JI0YMH, OCKIJIbKM IXHi [JiiHHA OyAyTb HeNoMiYeHUMHU

[IPaBOOXOPOHHMMH OpraHaMH i IM BJACTbCA YHUKHYTH KPUMiHa/IbHOI
BiITOBiJa/IBHOCTI.

[likaBo Bifj3HAYUTH, W0 B JedKUX Jep)KaBax - KOJHLIHIX
pecny6uiikax CPCP 3a3paserifb 06insiHe HEMOBIAOMJIEHHS PO 3JI0YUH
PO3T/IAAETHCSA K CHiBy4YacThb y BUAI noco6HULTBA. Tak, HaNnpuKJIaj, y
4.1 cT.31 (npuvetHictb fo 310uuHy) KK Pecny6.iku Y36ekucran
3a3HAYAETbCS, 1[0 3a3jaJjeriib He 06illsiHe HeMOBiJlOMJIEHHS MpPo
JOCTOBIpHO BiJIOMMU 3JI0YMH TSATHE BiANOBiAa/JbHICTL 3a CT.241
(HenoBifjoMJIeHHST TNpo 3JI0YMH 4YM Horo mnpuxoByBaHHsA) KK
Pecny6.iiku Y36ekucTaH. Buxosauu 3 mosioxkeHHs, 3aKpinjeHoro y 4. 1
cT. 31 KK Pecny6siku Y36ekuctaH 3a3fajerib ob6ilssHe HemoBimoM-
JIeHHSl NPO JOCTOBIpHO BiZjoMUH 3JI0UMH 3aKOHOJaBellb Pecmy6uiku
Y36ekucTaH BiAHOCUTB He [0 IPUYETHOCTI B 3JI0YMHI, a 0 cHiBy4YacTi B
37104uHi. Y pagaHcekuil nepion B. O. KysHenos, II. [. 'puiaeB Ta geski
iHImi BUeHi BBaXkaJy, 1110 3a3jaJjierijib 06ilsiHe HeJIOHECEHHSI HEe MOXKHa
pO3TJ/ISIIATH K pi3HOBUJ criBy4acTi [8, ¢. 99; 4, c. 223-224; 15, c. 73].

Juckycii HaBKOJIO LbOTO MNUTAHHA IicHYWTb W Jgoci. Tak,
Hanpukjaza, Ha mnoraaz 0. 0. KpacikoBa, 3a3jajerigb o06ilsHe
HeJlOHEeCeHHs BiIHOCUTLCA [0 iHTeJeKTyaJlbHOr0 NOCOOHULITBA, TOMY
110 BOHO NPUYMHHO 3YMOBJIIOE BUMHEHHS 3JI0UMHY BUKOHAaBLEM
[7, c. 65-66]. A. C. flky60B yBaka€, 1110 Take HeJJOHECEHHS PO 3JI0YUH
3MILHIOE PIlIYyYiCTh y 3JIOYUHLH, A€ HAJil0 YHUKHYTU BifNOBija/b-
HOCTI, CTUMYJIIOE ¥ 3MILJHIOE HAMip NPOAOBXKYBaTHU BUMHEHHA 3JI0YUHY
[22, c. 269]. Cxoxy nosunito 3aiimatoTs O. B. ['1yxoBa, A. B. 3apy6in Ta
iHwi BiTYM3HAHI Ta 3apy6ixHi BueHi [3, c. 34, 50; 5, c. 94; 1, c. 99]. Mix
TuUM A. A. Tep-Akomnos, P. C. Ops10BcbKUH Ta iHILI Cy4acHi JOCAIAHUKY i3
UMM He moromxytrtbca [19, c.131; 13, c. 75, 118; 12, c.326].
B. C. [IpoxopoB, oGI'pyHTOBYIOYM HEOOXiJAHICTh yBaXkKaTH 3a3jajierifib
00iniHe HeJJOHECEHHSI CIOCOG0M MOCOOHUIITBA, HABOJUTb MPUKJIAL;
«3aleBHSHHS BUKOHABIfA, L0 BiH MOXe JiATH 6e3nepeukoaHo, L0
WOMy He 3aBajfiTh, 10 HIXTO He [i3HAETHCA NMPO BUYMHEHUH 3JI04MH,
yacoM € HabaraTo OiJbll 3HA4YYLMM, HDK OOGIUAHHA KyNUTH
BUKpajeHe» [21, c. 600-601]. B. C. [IpoxopoB 1ile B pafssHCbKUH nepio/,
06CTOIOBAB AYMKY IIPO Te, L0 3a3jaJeriib obilssHe HeJJOHEeCEHHS Mpo
3JI04MH 3MIL[HIOE pilly4yiCTb BHUKOHABL BYMHUTH 3JIOUMH, OYAy4H
$aKTHUYHO YCYHEHHSIM INepellKo/ Ha LUIAXY 3/iHCHeHHS 3JI0YHUHY, TOMY
TaKe HeJJOHECEHHS! YTBOPIOE MOCOOHUITBO Yy 3/04yuHi [10, c. 593, 637].
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HaBegenuii B.C.IIpoxopoBuM mNpHKJaj CHOpaBAl IIIOCTPYE BUNALOK
noco6HulTBa. OJHAK i3 TUM 3acTepeXeHHsAM, 110 3MilHEHHS
pily4ocTi y BUKOHAaBISl Ha BYMHEHHs 3JIOUYMHY Bifj0yBaeTbca He
3aBJSKU TOMY, 110 oMy 6yJ10 06iLIHO He MOBiJOMJISAATH NPO 3JI0YUH, a
3 OIVISIAY HA Te, 1[0 OYyJIO 3alMeBHSHHS MPO YCYHEHHS MEPelKoa AJIs
BUMHEHHS 3JI0YMHY.
3asjaserigb 06ilIHE HeJOHECEeHHsI He MiAmajaE IMijJ O3HaKHu
MOCOOHUI[TBA, OCKIJIbKU HENOBiJOMJIEHHS MPO 3JI0YMH, L0 FOTYETHCH,
HiIK He CIHpUs€ BUKOHaBLEeBi y #oro BYHWHEHHI, OCKIJIbKU
HEeJJOHOCUTEJIb CBOEI OOIISIHKOIO He CTBOPIOE MOMJIMBOCTEH JJis
npboro. OGilsiHKa He MOBiJOMJISITH NPO MiATOTOBJIOBAHUM 3JI0YUH HE €
CIPUSIHHSIM BYMHEHHIO 3JI0YMHY, He YCyBa€ NepeliKoAd [JJisl HOro
BUMHEHHS, a TaKOX He NPUXOBYE CaMOro 3JIOYHHY, TOMY TakKi JisiHHS
NPUYUHHO He 3yMOBJIIOTh BYNHEHHS BUKOHABIEM (CHiBBUKOHABIEM )
3J104MHy. Sk cnpaBegiuBo 3ayBaxuiau I'. A. Kpurep Ta II. I. 'puiuaes,
noBeJliHKa 0Ci6, NPUYETHUX A0 3J0YUHY, NpuyuHHO (KypCUB Hall. -
AB.) He moB’Ai3aHa 3 3JIOUYMHHUM pe3yJbTaTOM abo i3 BUMHEHHAM
3sounHy [4, c. 203]. Ocoba, ska 3asjganerigp o6ilsge He MOBILOMUTH
PO 3JI0YMH, L0 TOTYETHCS, 3aJULIAETHLCSA BiZi OCHOBHOTO 3JI0UMHY
OCTOPOHB i HiSIK He BIIJINBA€E Ha XiJi 3JIOUMHHUX NOAIH.
[1. ®. TesibHOB, NOTOAXKYIOYHUCH i3 TUM, 1[0 OOILIAHHSA HE JOHOCUTH
PO 3JIOYUH, HEeBTpPy4YaHHAd B 3JI0Y4MHHY [OJII0 He MOXYTb
[IepeTBOPUTHUCS B peasibHe CIIPUAHHSA 3JI0YUHY, MIXK TUM YBaXKae, 10 B
pasi KoJu Ha 0co0y MOKJIaJleHO IOPUJUYHUNA 000B’I30K MONEpeiUTH
3JI0YMH, TO i1 6e3/[isI/IbHICTh YTBOPIOE MOCOOGHULITBO Y BU/ 3a3/1a/1erib
obiusgHoro HemoHeceHHs [18, c¢.99-100]. Hanpukiaag, y cr.51
KpuminanbHoro YnoxeHHs: 1903 p. 0 MOCOBGHUITBA OYJI0 BKJIOYEHO
TaKy O3HaKy, sIK OOILHHS He IMepelIKOJKaTh BUMHEHHIO 3JI0UMHY.
JilicHo, KoJM Ha Cyb'eKTa MOKJaJeHO OOOB'I30K INepelKOAUTH
3JIOYMHLEBI y CKOEHHI NPOTHUIPABHOIO JifiHHA, aje BiH LbOro He
pooOUTH i, Gisbllle TOrO, 3aMeBHSIE 3JIOUMHI B TOMY, L0 MPO Ije BiH
HIKOr0O He IMOBiJOMUTb, TO B OCTAaHHbLOI'O 3MILHIOETHCA PILIyYiCTb
JIOBECTH 3alJlaHOBaHe [0 KiHUA. [ljig 3/I04MHIA NepeliKofol CTa€
0cob6a, fIKa MOBHHHA He JONYyCTUTU BUMHEHHS 3JIOYMHY ab0 HeraHo
NOBiJOMUTH MNpO HOro CKOEHHS BiANOBigHI opraHu. OAHAK TYT
HeIOBIZJOMJIEHHS IIPO 3JI0YMH MA€ iHIY NPaBOBYy IPUPOAY, BOHO CTAE
YaCcTUHOIO 3a3Jaserifib 06i1IHOro NOTypaHHs 3JI0UUHY.
Cnifi ypaxoByBaTH Te, 10 YMHHE KPUMiHaJ/IbHE 3aKOHOJABCTBO
YkpaiHu He NOKJIaZja€ Ha 0c06y 060B’I30K MOBIAOMJIATH OPraHH BJIAAU
MpO 3JI0YMH, 10 FOTYEThCA. BiANOBiAHO 3/104MHeELb YCBiJOMJIIOE, 110
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ocoba, 3HAWYM NP0 3JI0YMH, SKUM BiH IJIAHYE BYUHHUTH, He
3000B’s13aHa MiJ 3arpo30i0 NMOKapaHHS 3a HeNOBiJOMJeHHA (Hexo-
HeCeHH$ ) PO 3JI0YMH MOBiJOMJISTH NPABOOXOPOHHI OpraHu Mpo HbOr'o
Ta MWOro 3JIOUMHHI [iIHHA. BUHATKOM € JiMIle HeIoBiJJOMJIeHHS
HaJIeXKHUX YCTAaHOB YU 0Ci0, ki mepeOyBalOTh Y HEGE3MEYHOMY AJIs
J)KUTTA CTaHi, PO TaKUW CTaH, AKIIO Lie CIPUYUHUJIO TSKKI TisecHi
VIIKO/PKeHHs. BiamoBiganbHiCTh 32 6e3/iABHICTE 0COOM B TaKOMYy
BUINIQJIKy HacTa€ 3a CT.136 (HeHajaHHA [JONOMOrM o0cob6i, fKa
nepebyBae B Hebe3neyHoMy JJis1 )KUTTA cTaHi) KK Ykpainu.

Y npukiagi, mo voro HagiB II. @. TeabHOB, iAeTbCA TPO CIYKOOBY
a6o iHuy ocoby, sKa BiANOBiJHO 0 TPy OBOro AOroBopy abo iHUIOro
JIOKYMEHTA 3000B’S13aHa MepPeIIKO/PKAaTH 3JI0YUHY ab0 MOBiJOMJISTH
KOMIIETEHTHI OpraHyd MpPo BUYMHEHHs 3JI0YMHY. fKIo Taka ocoba gae
3roly Ha NOPYLUIEHHS CBOro IOPUAUYHOTO O6OB’'S3KYy, TO Mix
BUKOHABLEM 3JIOYUHY ¥ TaKOl 0C060I0 BUHUKAE yroja Ha BYMHEHHS
3JI04MHY. 3a3jajerib 06ilsiHe NOTYPaHHS 3JI0YHHY B LIbOMY BUNAJAKY
CTa€ MOCOOHULTBOM Yy 3JI0uMHI. Buxozsuu i3 BUKIaZeHOro, Caif
norogutucsa 3 C./JI. llanyeHkoM, fIKMWA cOpaBeJJIMBO 3a3HaAyae, L0
MO3ULisl 3aKOHOZABIA YKpaiHU CTOCOBHO OOIIHHSI He MOBiZOMJIATH
PO AOCTOBIpHO BiJOMUH HiArOTOBIIOBAaHUN a60 BUYNHIOBAHUN 3JI0YHH
XapaKTepU3yETbCSA HACTYIHICTIO: BiH He pO3rJsJaB Take [JisiHHA SK
CIIBYy4aCTb y 3JI0OYMHI | B KpPUMIHAJBHOMY 3aKOHOJABCTBI YKpaiHu
1960 p. [23, c. 84].

[Ipo6aeMy kBasidikalii 3a3janerigp 06ilAHOrO HENOBIJOMJIEHHS
Ipo 3JIOYHMH BUPIlIeHO Ha 3aKoHOAAaBYOMYy piBHI. Tak, y 4.7 cT. 27 KK
YkpaiHu 3a3HavyeHo, 1[0 He € CHiBy4YacTio o6ilsgHe A0 3aKiHYeHHS
BUMHEHHA 3JI0OUMHY HeINOBiJOMJEHHd INpo JAOCTOBIpHO BijOMHUU
MiIroToBJIIOBaHWH a60 BYMHIOBAaHMM 3JI0YMH. Takui 3aKOHOJaBYUU
mizAxif € [[iIKoM BUIIPaBAAHUM, OCKIJIBKU JJ03BOJISIE YHUKHYTH PO3LIMPEHHS
pPO3yMiHHAI iHTe/NeKTyaJbHOT0 MOCOOHUITBA Ta HEOOI'PYHTOBAHOIO
NPUTATHEHHS1 Cy6'eKTiB [0 KpuUMiHa/ibHOI  BiAmoBifa/ibHOCTI 5K
CNiBY4YaCHUKIB 3JI04UHY.

[IlpuyeTHiCTL He CHpUS€E BYUHEHHIO NpPESUKATHOTO 3JI0YHHY.
JisiapHicTE npyUYyeTHOI 0co6U NMepebyBaE B TaK 3BaHOMY 30BHILIHbOMY
3B’I3Ky 3 TIpeAUKaTHUM 3J0YMHOM 1 He JeTepMiHye BOJIIO
6e3nocepeJHbOI0 BUKOHABLS 260 iHUIKX CHiBY4YaCHUKIB.
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BacuabeB AHAPINM AHATOAIMOBUY,
30CTYMHWK HOYOABHMKA KAGDEAPH KPUMIHOABHOTO MPABA TA KPUMMIHOAOTIT
OAKYAbTETY MIATOTOBKM GOOXIBLLB AAS MIAPO3AIAIB CAIACTBA XAPKIBCbKOTO
HOLLIOHOABHOTO YHIBEPCMUTETY BHYTPILLIHIX CMPAB,
KOHAMAQT IOPUAMHHMX HAYK,

MupoxeHko OAekcaHAp CepriioBuy,
AOLLEHT KAdpeAPU COLLIAABHO-EKOHOMIYHUX AUCLLIUMIAIH KOMYHOABHOTO 30KACAY
«XQPKIBCbKA N'YMOHITAOPHO-NEAQrOrN4yHA AKOAEMIf XAPKIBCbKOI OOAQCHOI paAM,
KAHAMAQT IOPUAMYHMX HAYK

AO MUTAHHSA NPO KPUMIHAAI3ALLIKO NYBAIMHOTO
3ANEPEYEHHS YX BUMPABAAHHS 3AO4UHIB PALLUIMY
(CT. 436-1 KK YKPAIHW)

[lixz ~4ac BiAKPUTTA  MDKHApOJHOI  HAyKOBO-NPAKTUYHOI
KoHOepeHIil «AKTya/IbHI Ip0o6aeMU KpUMiHaJIbHOI BiiMOBiJa/IbHOCTI»
(M. XapkiB, 10 xoBTHa 2013 p.) akagemik B. {. Taniii 3a3Hauus, 10
KpUMiHaJIbHe NMPAaBO € HAWO6IJIbLI JUHAMIYHOIO ray3310 NPaBa, Ky He
3aJIMIIMJIA OCTOPOHb »K0JIHa IpaBoBa pedopMa OCTaHHIX pokiB. Taka
3aKOHOMIpHICTb, 3 0AHOTO 60Ky, HE MOXX€ He BUKJIWUKATHU MO3UTHUBHI
eMoliil y 3B’I3Ky 3 yZ0CKOHaJEHHAM 3HA4YHOI KiJIbKOCTi KpUMiHaJbHO-
NpaBOBUX HOPM, 3 IHIIONO - BHUKJMKAE 3aHENOKOEHHA 4Yepes
HaJIIBUJKI TeMIH Ta BIPOBaJKEHHA II0JIOXKEeHb, AKi 30BCIM «He
BIUCYIOThCSA» Y HalliOHA/JIbHY JOKTPUHY KpUMiHaJIbHOTO MpaBa.

Tak, 3akoHoM Bij 28.01.2014 Ne 735-VII «IIpo BHeceHHs 3MiHH 10
KpuMinasibHOro Kozexkcy VYkpaiHM 10JO BiANOBiJaJbHOCTI 3a
3alepeyeHHs YW BUIPaBJaHHA 3JI04MHIB ¢amusmy» [1] BepxoBHa
Pajia Ykpainu gonosHusa KpuminaabHuit Kogeke Ykpainu (gasi - KK
Ykpainu) HoBoo HopMoiw - cT. 436-1 KK, sikoro 6ys0 nepefbadeHo
KpUMiHa/JbHy BiANOBiAa/bHICTL 3a MNy6JiyHe 3alepedyeHHS YU
BUNPaBJaHHA 3JI04MHIB ¢allM3My, NponaraHja HeOoHaIlMCTCbKOI
ifeosorii, BUrotoBseHHs Ta (abo) po3mOBCHO/KEHHS MaTepiasiB, y
SIKUX BUNPABJOBYIOThCS 3JI0YMHU $ALIUCTIB i X Mpu6iYHUKIB.

AKTyaJIbHICTh 3a3Ha4Y€HOI'0 HOBOBBE/IeHHA He BUKJ/IMKAE CyMHIBIB
yepe3 HeobXiJHICTb 3anpoBaKkeHHsI eGpeKTUBHUX 3aX0AiB y 60poTh6i
i3 MeBHUMHU BHUJAMHU INOBEAIHKH, AKI CIPUAIOTH eCKaJalil cydYacHUX
dopM pacusMy, pacoBoi AUCKpUMiHaLii, KceHoOP06il Ta MoB’si3aHOI 3
HUMHU HEeTepHnUMOCTi, i eKCTpPeMiCTCbKMMU pYXaMH, W0 CTBOPIOKOTb
peasibHy 3arpo3y Cy4aCHUM JeMOKpPaTUYHUM L[iHHOCTAM.

BtivM, ¢opmynroBaHHA Aucnosunil Ta KOHCTPYKILisA CKJIALY
3J104MHY, NepesabayeHoro cT. 436-1 KK Ykpainu, BUKIMKaOTh YUMaJIo

© Bacunbes A. A., MuporkeHko O. C., 17
2014
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KPUTHYHUX 3ayBaKeHb Yepe3 MOMJIUBICTb BUHUKHEHHA BeJIMKOI
KIJIBKOCTI Np0o6JieM y iX IpaBo3acTOCyBaHHI.

1. BU3HaHHA KpUMiHaJbHO KapaHUM «MyOJIiYHOrO 3amnepedyeHHs
YM BUIIPaBJaHHA 3JI0YMHIB dauu3My NpoTHU JIOJSAHOCTI» He Moxe
[IOBHOIO MIipO0 BiAIIOBiJaTU OCHOBHUM NpPUHLMIIAM KpUMiHasi3aLil
CYCIiJIbHO HEOE3MEeYHUX JisHb.

BessanepeuHuM € ToW ¢akT, MO OAHUM i3 OCHOBHUX 3aBJaHb
3aKOHY NP0 KpUMMiHaJ/IbHY BiANOBiAAJBHICTb, BiANOBIAHO A0 4. 1 cT. 1
KK Ykpainy, € nonepepxeHHs Ta npodisakTUKa 3/I0OYMHHUX NPOSBIB y
Mal6yTHbOMY, a He NPUTATHEHHS [0 BiJOBifa/JbHOCTI 3a mybJiiuHe
06roBOpeHHs1 BYMHEHOTO Yy MHUHYJOMY. 3/JI04MHU ¢aliu3My NPOTH
JIIOASAHOCTI, BUMHeHI y poku /[lpyroi cBiTOBOI BiMHH, MaJu Miclie B
MUHYJIOMy W JoTenep 100 6araTbox iX 0OCTaBUH TPUBAIOTh
cynepeuyauBi auckycii yepe3 BificyTHICTb OAHO3HAaYHUX (PAKTUUYHHUX
JlaHUX TIPO 0Cib, IpUYeTHUX [0 iX BUMHeHHs. O6roBopeHHs1 06CTaBUH
iX CKOEHHs MaTUMe MicClle Y CYCHiJIbCTBI JOCUTb TpUBa/JU{ 4Yac i B
[OJA/IbIIOMY.

JocnimpkyBany HopMy nomimeHo B po3zini XX 0co61Boi YacTUHU
KK VYkpainu. PojoBUM 06’€KTOM pO3TallOBAaHUX B HBOMY CKJIAJiB
3JIOUMHIB € MHUpP Ta Oe3neKka JIOJCTBA, a TaKOX MDKXHApOAHHUU
NpaBONOPSAAOK, SIKMM, Ha Hall MHOIJfAJA, He MOXe OyTH 3anofisHo
ICTOTHOI LIKOJAW YM CTBOPEHO 3arpo3y 3aloJisiHHS ICTOTHOI IIKOAMW
JiMlle «NyoOJiYyHUM 3alepedyeHHSM YW BUIPaBJAHHSAM 3JI0UMHIB
damusmMy» Ha BigMiHy, HaNpUKIa[, Bif NyO6JiYHUX 3aKJIUKIB [0
NiATPUMKY Qalu3My Ta HaLM3My, L0 CTBOPIOE 3arpo3y MHPY Ha
njaHeTi 4epe3  30iJblIeHHA  KiJIbKOCTI  NPUXWJIBHUKIB  LUX
Hebe3MeYHUX JJis JII0ICTBA i/1eos10Tin.

Cnip TakoX 3ayBaXkKMTH, 1110 3a60pOHAa BUCJOBJIIOBAaHHS BJIACHUX
JAYMOK € IPSIMUM INOPYLIEHHAM 3aKpinjieHoro crarrtelo 34 KoHcTuTywil
YkpaiHu npaBa Ha CBOOGOAY AYMKH i CJIOBa, HA BiJibHE BUpPaXKeHHS CBOIX
HNOIJIAAIB | NepeKOHaHb. 3ara/IbHOBU3HAHUM Y Haylli KPpUMiHAJbHOIO
NpaBa € NOJIOKEHHA NPO Te, 1[0 He BUSHAEThCA KapaHUM BUCJIOBJIEHHS
JIYMOK, TMOrJsAAIB, ki He € Ji€l0 4M G6e3[isdJbHICTIO, TOOTO He
CIpAMOBAHI Ha 3alOAIAHHA IIKOAU Y4 CTBOPEHHA 3arpo3HU 3al0/iiHHA
LIKOJAU 06’€KTaM KpUMiHaJbHO-IIPABOBOI OXOPOHU.

OTxe, B Cy4aCHUX yMOBax, Ha Hallly JyMKy, BIICYTHI NiJiCTaBU AJ1
KpuMiHasizanil JisHHA y ¢opMi «mny6JiiYyHOro 3amepeyeHHS YU
BUNPaBJaHHS 3JI0YMHIB (alinu3My NpOTH JIOAAHOCTI, BUMHEHUX Y
poku /[lpyroi cBiToBoi BifiHM», TOOGTO [isTHHS BYHWHEHOTO JHIIE Y
MHHYJIOMY.
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2. /lng npaB0o3acTOCYyBaHHSI BUKJIMKATUMYTb TPYAHOILi 3 NPUBOAY
TJyMayeHHs CJIOBOCIOJYYEHHS «3JI04MHU Palliu3My NPOTHU JIFOASHOCTI».
Y KOHTeKCTi JjaHOi HOpPMHM, Ha Hall NOrJisJ, MOBa MOBHHHA WTHU NpO
3JIOYMHU TPOTH JIIOJACTB3, fAKI BYMHIOBaJMUCA (BUMHIOIOTHCHA)
HauucTaMy, ¢QallMCTaMM Ta IHIUMMM HALiOHaJiCTUYHHUMHU pyXaMH,
KepOBaHUMHU «3JIOUUHHUMU ifieos1oriaMu». OCKIJIBKY TepMiH «3JI0UMHHU
OpOTU JIAAHOCTI» He pPO3KPUBAETbCA B Cy4YacHId [JOKTpHUHI
KpUMiHaJIbHOIO NpaBa, 10ro BUKOPUCTAaHHS NPU KOHCTPYIOBaHHI HOPM
3aKOHY IpO KpUMiHaJIbHY BiJIOBIJa/IbHICT He MOXXHA BU3HATH
JIOLIJIbHUM 4epe3 BiACYyTHICTb OJHO3HAYyHOrO HOro TJyMadyeHHS Ta
HeBHU3HA4YEHICTb HOT0 3MiCTYy.

3 Hawoi TOYKH 30py, 3JIOUUHHICTb JifHb, 1110 BYUHIOIOTHCA (6y1U
BYMHeHi) Haunucramy, ¢amMcTaMM Ta iHIIMMH HaliOHAJICTUYHUMHU
pyxaMH, KepoBaHUMH «3JIOYMHHHUMH iJleoJioriiMu» Ta ix HeGe3meka
JUIS JII0JICTBA Ta MUPY He BUKJIUKAE CYMHIBIB, TOMY 6i/bllI BAAJIUM [JIJ1S
onucy nux JAifAHb OyJo 6 YXMUBaHHA TepMiHY «3JIOUMHU HPOTHU
JIIOACTBa», Npo fKi e MoBa y KOHTeKCTi po3finy XX OcobsuBoi
yactTuHu KK Ykpainu.

3. Y no6yzoBi gucno3unii ct. 436-1 KK Ykpainu, Ha Haul norJsg, €
3aiBUM yTOYHEHHs Cy0’€KTiB BUMHEHHS «3JI04YMHIB damnusmy» myosidHe
3anepedyeHHs1 YU BUINpaBJAHHSA SKUX OyJe TATHYTH KpUMiHaJbHY
BiZNOBIAA/IbHICTB, aKe 3TiAHO iICTOPUYHUX AAHUX BUNHIOBAJIMCS BOHU He
TiJIBKA: a) opraHisaniero «BadeH-CC» Ta mnignopsaKoBaHUMM i
CTPYKTYpaMH Ta 6) TUMH, XTO HOPOBCS NPOTHU aHTUTITIePiBCbKOI KoamiLiil
i crmiBpoGiTHMYAMM 3 GAUIMCTCBKUMM OKyNMaHTaMM (a JiMIle Mpo HHUX
BKa3aHO 0e3MocepelHbO Yy 3ampoNOHOBaHIA HopMi), a U iHIUMU
nmifgposginamMu Ta QopMyBaHHAMM He TiJIbKM HiMeubKoi, a W apmii
(yrpynoBaHb) iHIIUX KpaiH.

4. CucteMHe TJyMaueHHs yKa3aHOI HOPMU Ja€ 3MOTY 3p0O6OUTH
BUCHOBOK, 1110 BHACJIiJOK BCTAaHOBJIEHHSI KPUMiHAJIbHOI BiANIOBIIa/IbHOCTI
3a nyO6JiiuHe 3amepeyeHHs] Yd BUIPABAAHHS 3/I04MHIB daIin3My NMpOTH
JIIOJCTBA BIANOBIAHI AiAHHA L[OJ0 3JIOYUHIB HALM3MYy 3aJUALIWJINUCA
0e3KapHHMM, BOJHOYAC MpOMAaraHjJa HEOHALUCTChbKOI ifeosiorii €
KpUMiHa/IbHO KapaHOlo, a MpomaraHja ¢amucTtcbkoi igeosorii - Hi.
[lITyyHe onepyBaHHA B OKpPeMMUX YacTUHAX 3allpONIOHOBAHOI HOPMH
TaKUMM KaTeropisiMu sk ¢awmnsM, HeopallW3M, HallM3M, HeOHALU3M,
ki € dopMaMu MpOSIBy OIbLI IIUPOKOrOo MOHATTSA - HaliOHali3M -
npusBeJie [0 IUIYTaHWHMA y INPaBO3aCTOCOBHIM MpaKTULi. A/pke JHlIe
«KpadHi» ¢opMU NpPosIBYy HallioHAi3My MOKHA BU3HABATH 3JI0YMHHUMH,
TOMY yKa3aHi 3a60pOHH He MalOTh 0JHO3HAYHOTO ITPABOBOT0 3MiCTY.
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5. Po3rnggamyu NUTaHHS NpPO O6'€EKTUBHY CTOPOHY CKJIAAY
3JIOYMHY, 10 MicTUTbCA y aucnosuyii ct. 436-1 KK Ykpainu, MoxxHa
3p06UTHU BUCHOBOK, 1110 BOHa GaKTUYHO MICTUTh ABa aJbTepHATUBHUX
CYCIiJIbHO Hebe3MeuyHUX JisHHA:

1) ny6siuHe 3amepedyeHHs] YW BUNPABJAHHS 3JI0YMHIB damusmy
NpPOTH JIOJAHOCTI, BANHEHUX ¥ POKHU /[lpyroi cBITOBOI BilHHU, 30KpeMa
3JIOYMHIB, 3/IilicCHeHUX opraHizanieo «BapeH-CC», mignopsaaAKoBaHUMHU
il CTpyKTypaM{, THUMH, XTO OOpPOBCA NPOTHU AaAHTHUTITJIEPiBCHKOI
koaJinii i cniBpo6iTHUYaIM 3 GalIUCTCbKUMU OKYyIIaHTaMU;

2) nponaraH/a HeOHalMCTCbKOI ileosiorii, BUTOTOBJEHHS Ta (a60)
PO3MOBCIOPKEHHSI MaTepiaJiiB, y fKUX BUIPABLOBYIOTbCS 3JI0YMHHU
damucTiB i X npubiYHUKIB.

Heo6xiZjHO mOroguTHCS 3 €KCIIePTaMH, IKi BUCJIOBUJIN CBOIO IYMKY
Yy BHUCHOBKY Ha MNpoeKT 3akoHy YkpaiHu «IIpo BHeceHH 3MiH [0
KpuMiHasbHOro KoJeKcy YKpaiHU 11040 BiANOBiAaAbHOCTI 3a Ny6J/iuHe
3alepeyeHHs] YU BUIIpaBJaHHA 3J04MHIB Qamusmy» Ne 10050 Big
15.02.2012, sixuit 6y/s10 HOBTOPHO BHECEHO [0 Map/aMeHTy 3a Ne 4038
Ta yxBaJjieHo 6e3 obroBopeHHs: 28.01.2014: «.. cjiJ BpaxoBYBaTH, 1110
crarrero 161 KK Ykpainu yxe mepenbadeHo BiJiOBiAaJbHICTh 3a Ail,
COpsIMOBaHI Ha pO3NaJIIOBAaHHS HALliOHAJBHOI, PacoBOi YM peJIiriiHol
BOpOXXHeYi Ta HEHABUCTI, Ha INPUHMWKEHHS HaliOHaJIbHOI 4YecTi Ta
rizHocti, abo o006pa3y mNOYYTTIB TpoMajsH Yy 3B'A3Ky 3 IiXHIMU
peJiritHUMU NepeKOHAaHHSIMHY, a TAaKOXK IpsIMe YU HelpsiMe 0OMeKeHH s
npaB ab0 BCTAaHOBJIEHHS MPSAMUX UM HENPSIMUX MPUBiJIEiB IpoMajisiH 3a
O03HaKaMH pacH, KOJIbOPY IIKIpH, NOJITUYHHUX, PeNiriiHuUX Ta IHIIMX
NepeKOHaHb, CTaTi, ETHIYHOI'0 Ta COLiaJIbHOT0 NOXOJKEHHS], MAliHOBOTO
CTaHy, MicLisl IPOXKMBaHHS, 32 MOBHUMH a60 iHIIMMU 03HaKaMu» [2].

Ha Hamy aAyMKy, y 4OoMy MH MOTOJXKYyEMOCS 3 eKCIepTaMy,
nponaraHjia MNOrJsfiB 4M ifeoJioril, gKi CK/JaJaloTb 3MIiCT NOHATTA
damusmMy Ta Hanu3My (3a YMOBU HAsIBHOCTI AiH, CIpsIMOBaHUX Ha
po3najoBaHHA HalliOHAJbHOI, PacoOBOi YM peJiriiHol BOpoO>KHeYl Ta
HEHaBHUCTi, Ha NPUHIKEHHS HalioHaJbHOI YecTi Ta rigHocTi, a6o
00pa3y TMOYyTTiB TrpoMaZsgH y 3B’I3Ky 3 IXHIMHU peJsirilHuMH
NepeKOHAaHHSMH, a TaKOX IpsiMe YU HelpsiMe oO6MeKeHHsI MpaB a6o
BCTAHOBJIEHHS] MNpSIMUX 4YM HeNpsIMUX MpUBiJeiB rpomMajsH 3a
O03HaKaMHU pacH, KOJbOpy WIKipH, MOJITHYHUX, peairilHuxX Ta iHIIHUX
IepeKoHaHb, CTaTi, EeTHIYHOTO Ta COLiaJIbHOTO [OXOJXKEeHHS,
MalHOBOTO CTaHy, MiClid HPOXWBaHHS, 32 MOBHUMH ab0 iHIIMMH
03HaKaMH), Y JaHUM Yac 3a YMOBU [JIOBeJleHHs BiJmoBigHUX ¢akTiB
MoOe 6yTH kBaJsidikoBaHa 3a cT. 161 KK Ykpainu. OfHak BpaxoByOUU

20



AKMyaneHi cy4acHi npobaemu KpumMiHasnbHO20 Npasa ma KpumiHosoaii

y ceimni pecpopmysaHHA KpumiHaneHoi ocmuyii

cnenrdiyHIiCTh Ta 06CAT TaKoi HAIiOHAJMiICTUYHOI Ai/IbLHOCTI, 0CO6/IH-

BOCTi 06’€KTa 3JIOUMHHOTO IMOCATAaHHSA Ta HpeAMeTa 3J0YUHHOIO

BIJIMBY, BOHA NOTpebye HAsIBHOCTI CAMOCTIHHOTrO CKJIaAy 3JI0YMHY Ta

OKpeMOl HPUAUYHOI OLiHKKM B KOHTEKCTI cHeljiaJlbHOI HOPMHU IO
BiIHOLIEHHIO 10 HOpMH, nepegoadeHoi cT. 161 KK Ykpaiuu [3, c. 379].

[lizcyMoBy0OUYM BUKJIaZleHe, BBAXKAEMO, 10 HA3BY Ta AWCIO3ULII0
cT. 436-1 KK Ykpainu ciiff BUK/JIACTU y TaKil pejakii:

«CtaTttaa 436-1. IlpomaraHja HALUCTCbKOI (HEOHALMCTCHKOI),
damucTtcbkoi (HeodallIMCTChKOI) Ta iHIIKUX MOIGHUX HAI[iOHATICTUYHUX
izeoJsiorin

[IpomaraHjia  HaLUCTCbKOI  (HEOHALUCTCHKOI),  aIIMCTCHKOI
(HeodamucTcepKoi) Ta IHIIKMX NOAIGHMX HALiOHATICTUYHUX ifjeosioril, a
TAaKOXX PO3MOBCIO/PKEHHS], BUTOTOBJIEHHS 4YHM 30epiraHHd 3 METOI0
pO3IOBCHO/KEHHS MaTepialliB, y AKUX NPONAryrTbCcAa TaKi ifeoJorii, -
KapaeThCe <...>».

CITMCOK BUKOPUCTAHUX JAKEPEJI:

1. Ilpo BHeceHHA 3MiHM J0 KpuMiHa/bHOro Kojekcy YKpaiHM L[0f0
BiZiOBija/IbHOCTI 3a 3amepeyeHHs1 YW BUIPaBJAHHA 3JI0YMHIB
damusmy : 3akoH YkpaiHu Big 28 ciyna 2014 poky Ne 735-VII
[EnekTponHuii pecypc]. - Pexxum poctymy: http://zakon4.rada.-
gov.ua/laws/show/735-18.

2. BucHoBok ['0/10BHOrO HayKOBO-eKCIEpPTHOTO VIpaBJiHHA BiJ
07.03.2012 Ha npoekT 3akoHy Ykpainu «Ilpo BHeceHHsl 3MiH J0
KpumMinanbHoro kojekcy VYkpaiHM LoA0 BiJOBiAa/bHOCTI 3a
ny6JivHe 3anepeyeHHsT YU BUITPABJAHHs 3/104MHIB dammnamy» Ne 10050
Biz 15.02.2012 [Enextponnuit pecypc| // BepxoBHa Paga Ykpainu : [Be6-
cait]. - Pexum pocrymy: http://wl.clrrada.gov.ua/pls/zweb2 /-
webproc4_17pf3511=42547.

3. ABpmeeBa 10.A., BacuabeB A.A., [upoxenko O.C.Ilpomo3unii Ta
3ayBakeHHs A0 NpoeKTy 3akoHy YkpaiHu «[Ipo BHeceHHs 3MiH [0
KpuminanbHoro  kosekcy  YkpalHM  MoJ0  BCTAHOBJIEHHS
KpUMiHaJIbHOI BiJMOBiZ@/bHOCTI 3a mNyO6JiYyHe 3amepevyeHHs YU
BUNPABJAHHA 3JI0YMHIB HALU3My Ta CTaliHi3My», MOJAHOro Ha
posriaz BepxoBHoi Pagu Ykpainu HapoJHUMU fiellyTaTaMU YKpaiHu
B. A. KupusenkoM Ta A.M. MiueHkoM (peectpaniiiHuii Homep 2729 Bix
04.04.2013) / 10.A.ABzeeBa, A.A. Bacusibes, O.C.IlupoxeHko //
AKTyanbHi MNWTaHHA JiJIBHOCTI  CHiAYMX MiJpO3AiJIiB  OpraHiB
BHYTpILIHIX cnipaB YKpaiHu : 36. Hayk. Ipalpb $aKyJbTeTy MiiTOTOBKU
daxiBuiB s migposzainie crigcrea XHYBC 3a 2013 pik / 3a 3ar. pea.
yieHa-kopecnoHeHTa HAIIpH Ykpainuy, f-pa 1opuj. HayK, 3acJl. OpUCTa
Yxpainu C. M. T'ycaposa. - X. : HikaHosa, 2014. - 696 c.
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BosHeceHcbka OAeHa BoAoAMMUpIBHA,

AOLLEHT KAdbeAPU KPMMIHAABHO-MPABOBMX AMCLIUMAIH AOAKYABTETY MPABA
TA MACOBMX KOMYHIKALLIM XAPKIBCbKOrO HALLIOHOABHOIO
YHIBEPCUTETY BHYTPILLIHIX CMPAB,

KAHAMAQT IOPUMAMYHUX HOYK

CniBBIAHOLUEHHA NMOHATb «BUKPAAEHHSAN TA «TPABDK»

[IoHATTA «BUKpaJleHHSI» Ma€ Micle y 6araTboX CTaTTSX, a caMme
cT. 115, 146, 158, 262, 308, 312, 313, 357, 410, 432, 444 KK Ykpainu. B
KpUMiHAJbHOMY IIpaBi BUKpPaJieHHA pO3IJIAJAETbCA (K CUCTeMa
3/JI04MHIB, sIKid BJAcTHBi CBOi 0COGJIMBOCTI, 03HAaKH, CTPYKTYpa, 10
YTBOPIOE N0 CYTi OKpeMy KpPUMiHaJbHO-NPaBOBY KaTeropiro. YMHHUNI
KK YkpaiHu, oxonwow4yu psj 3JIOYMHIB NOHATTSAM «BUKpaJeHHs» He
nepeznbavae iioro 3arajbHe BU3HaueHHd. B.[. KyHzeyc posrasgaouu
CYTHICTb «BUKpaZleHHs», Ta NOCWJIAIOUUChb Ha MepeBaXKHy MO3ULII0
6araTboX KpHUMiHaJiCTiB, 3'iCyBaB, 10 3a3HaueHUU y cTaTTax KK
YkpaiHu TepMiH «BUKpaJeHHSI» € OJHOPIHUM HOHATTAM i MOBUHEH
pO3TJIAAATHUCA IK €AMHA BUJIOBAa KaTeropisi, a 06’€eKTUBHUM O3HAKaMH,
SIKI XapaKTepU3ylTb CYTHICTb BUKpaJeHHs B [JaHUX CKJaJax
3JI04YMHIB, €: 1) Aid - 3aBOJIOfiHHA HIAXOM (i3UYHOTO BUJIYYEHHS;
2) mpeaMeT BUKpaZleHHs - I@pejMeTH MaTepiajJbHOro CcBiTy 3
0COGJIUBUM peXUMOM 006iry; 3) cmoci6 BUKpaJleHHSI — TAaEMHO UM
BiIKpHUTO; 4) 06CTaBMHU BUKpAJEHHS - MPOTH abo Io3a BOJIEHO
BJIACHMKA 4H iHIIOTO BoJ0oAiabIA [1, c. 10].

['pabixk € ofHUM 3 HAaMMOLIMPEHIIIMM 3JI0YMHHUX IOCATaHb Ha
npaBa i cBobojU JIOJAWHHM, a TaKOX TPOMaJChbKUX Ta JepraBHUX
iHTepeciB. O3HaKU CKJIaZiB rpabexy nepenbadyaroTbCs B OAUHAALATU
ctatTax KK Ykpainy, ogHa 3 skux (ct. 186 KK Ykpainu) € 3arasipHoro
HOpMOIo, a AecATb (cT.cT. 262, 289, 308, 312, 313, 410 432, 433, 438,
446 KK YkpaiHu) - crnenjaJbHUMH HOpMaMH, KOTpi MICTATb 03HAaKH
rpabexxy B aJIbTEPHATHBHOMY MOPSAAKY Y CKJIAQJHUX CKJI3Jax 3
03HaKaMH aJibTePHAaTUBHO BU3HAYEHUX [JiSIHb.

[loHATTA rpabexy HajarTbcs y aucnosunii ct. 186 KK Ykpainuy, ge
BiH BU3HAUYAEThCA SK BiIKpUTe BUKpaZileHHs yy»oro MakHa. OTxe, rpabix
€ pi3HOBU/OM BUKpaJieHHs MalHa, Jie CyThb JisIHHA MOJISra€ y BUIYYEHHI
pyxoMoro MaiHa i3 BosiofiHHs nmoTeprisioro i ¢isuyHoro nepemiuieHHs y
He3aKOHHE BOJIOJ[iHHA BUHHOro. TOGTO, BUKPAJIeHHS], HiIKUM YHHOM He
MOXHa BYMHUTH UUIAXOM Tpabexy, HampuK/IaZl, BUKpaJEeHHs
eJIeKTpU4HOI abo TensoBoi eHeprii, 60 y cT. 188-1 KK npsiMo Bka3syeThbcs,
mo ii «BUKpaZEeHHS» MOXJMBE JIMIIe ULUJIAXOM II CaMOBUIBHOTO
BUKOPUCTAHHA. Y 3B’SI3KYy 3 LIUM B3araji BUKJIUKAE CyMHIB JOLINbHICTb
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NPUCYTHOCTI TepMiHa «BUKpajeHHaA» y cT. 188-1 KK, ockinbku

nepeAbayeHi TYT AisTHHS He BiJiOBiAl0Th O3HaKaMU BUKpaJileHHd aHi 3a
O3HaKaMH JlisTHHS, aHi 32 03HaKaMu IlpejMeTa BUKPaJeHHs.

[H1Ii ckaAy BUKpaJeHHS BiZIOBijal0Th 03HAKaM BUKpaJeHHS K
3a O3HAaKaMHU [idHHA, TaK 1 3a 03HaKaMHu NpeaMeTa 3JI04MHY, aje 3a
O3HaKaMU caMe [JiIHHA Ta IpeAMeTa 3JI0YUHY JajleKo He BCi BiAKpUTI
BUKpaJleHHs] MOXXHa BBa)XaTH TrpabexeM, OCKIIbKM TIpabix - Le
0COGJUBUI BUJ, BUKpaJeHHS, SKUH, 3 OAHOr0 OOKY, € pi3HOBHUAOM
BUKpaJleHH, a 3 iHIIoro 60Ky, pi3HOBH/IOM pO3KpajaHHS, TOMY KpiM
3arajJlbHUX O3HaK BUKpPaJleHHs HOMy J0JAaTKOBO NPUTAMaHHI TakKoX
03HaKHU pO3KpaJaHHS.

Ak nissHHA rpabix CKIaZa€ThCS He TIIbKU 3 BUJIYYEHHS MPeJMeTa,
ajJle ¥ 3 0oOEpHEHHS IIbOr0 HpeJMETy - 3 KOPUCJMBOK METOI Ha
KOpPUCTb BUHHOTO 4 iHLIMX 0ci6. To6To rpabixk He MOXKe MaTH Micls
6e3 cOpsIMOBAHOCTI Ha 36arayeHHsi BUHHOTO a6o iHmux oci6. Tomy i
npeAMeTOM rpabexy MOXyTb OyTH JMlle Taki pyxomi peudi, ki
CJYTYIOTb 3aC060M JOCATHEHHS] KOPUCIUBOI MeTH 36arayeHHsl.

Caig morogutuck 3 B. 0. Biagumuposum i B. 1. XosocToBuM, siki
CTBEp/DKYIOTh, IO MPEAMETOM IOCATaHHSA MPU BYMHEHHI rpabexy
MOXYTb BHU3HABaTUCA JIMLIe Taki MaTepiajJbHiI pedi, AKi MawTb
CHOKUBYY Ta MiHOBY (PUHKOBY) BapTicThb [2, c. 23].

OTxXe He MOXyTb OYTHM HIpefMeTOM Trpabexy NpU BUUHEHHI
BUKpaJleHHS BJacHe JiojuHa (0. 3 4. 2 cT. 115, cT. 146, cT. 444 KK),
BUOOpUi OrosieTeHi, 6loJieTeHi AJs TroJiocyBaHHA Ha pedepeHAyMI,
BUOOPYMH NPOTOKOJ UM MPOTOKOJ KoMicii 3 pedepeHaymy a6o
CKpUHbKa 3 6rsieTeHsaMu (4. 5 ct. 158 KK), Tiso (ocTanku, mpax)
MOMEPJIOTo, yPHA 3 IPAaXxOM IOMEePJIOTo, NpeAMEeTH, 1110 3HAXOASAThCA Ha
(B) moruni, B iHIIOMY Micli moXoBaHHS, Ha Tijai (O0CTaHKaX, MpaxoBi
noMmepsioro) (cT. 297), LOKYMeHTH, LITaMIH, NeyaTKH, nacnopt abo
iHLi BaxkyinBi ocobucTi flokyMeHTH (cT. 357 KK).

BogHouac cnenialbHMMH HOpMaMHM Trpabexy Lio/0 3arajbHol
HOpMHY, fIKa BcTaHoBJIeHa y cT. 186 KK Ykpainy, BUCTynawoTb 03HaKU
BiIKPUTOrO BHUKpaJieHHs, SKi B aJbTEPHATUBHOMY MOPAAKY
nepexnbaveHi y crattax 262, 289, 308, 312, 313, 410, 432, 433, 438,
446 KK Ykpainu.

OTxe, MiICYMOBYIOUYM BUKJAJleHe, MOXKHA AiATH A0 BUCHOBKY, 1[0
MOHATTS TpabixK CHiBBiAHOCUTCS i3 MOHATTAM «BUKPaJEeHHS» SK
dinocodcebki kaTeropil 3arasibHe Ta crneljajibHe. ['pabi>k BUCTYIA€E SIK
OKpeMHH CYBIHCTUTYT y MeXax KPHUMiHaJbHO-PABOBOTO iHCTUTYTY
BUKpaJleHHS.
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CITMCOK BUKOPUCTAHUX AKEPEJI:

1. Kynpgeyc B.T. KpuMmiHa/nbHO-TIpaBOBa XapaKTepUCTUKA BUKPAJEeHHH :
aBToped. AMC. HA 3[J00yTTs HAyK. CTYNEHIO KaHT. I0PUJ. HayK : CIlell.
12.00.08 / Bragucaas l'enHagitoBuy Kynpeyc. - X, 2004. - 198 c.

2. Bmagumupo B.A.OTBeTCTBEHHOCTb 3a Tpabex U JMYHOCTb
rpabutens / B.A.Baagumupos, B. U. Xonoctos. - M. : BHUHU MB/
CCCP, 1976.- 256 c.

BopoHuH BsayecAaas Hukoaaesud,

ACMUMPAHT MHCTUTYTA ACMIMPAHTYPbI M AOKTOPAHTYPbI PEASPAABHOTO
rOCYAQPCTBEHHOTO BIOAXKETHOTO OBPA30BATEABHOTO YYPEXAEHMS BbICLLETO
NPOJdOECCUOHAABHOTO OBPA30BAHMS {MOCKOBCKMM rOCYAQPCTBEHHbIN
lopuamieckui yHnsepcuret umenm O. E. KytadomHa (MIOA)»
Hay4HbIl pyKOBOAUTEAB: YCTUHOBA TAOMAPA AMUTPUEBHA,
npodpbeccop KadbeApbl YTOAOBHOIO NPABA PEAEPAABHOIO FOCYAQPCTBEHHOTO
BI0AXKETHOTO OOPA30BATEABHOIO YYPEXKAEHMS BbICLLETO MPOJdOECCUOHAABHOTO
0BpPa30BAHMS «MOCKOBCKMIM FTOCYAQPCTBEHHBIM IOPUAMYECKMIA YHUBEPCUTET
mmenu O. E. KytadbuHa (MTHOA)»,

AOKTOP IOPUMAMHYECKMX HAYK, MPOdoeCccop

O POAM NPUHLLUNOB NPU HA3SHAYEHUU HAKA3AHUA

B coBeTCKON YroJIOBHO-PaBOBOM HayKe y4yeHHe O MNpUHLMIAX
Ha3HayeHWs HaKa3aHUsl He TMOJIyYWJIO0 [JOJDKHOTO pa3BuTHs. PaHee
OCTaJIbHBIX MOHATHE UX MOHATHE ObLIO MpeaaokeHo A. /l. CoJI0BbEBBIM,
onpefie/MBUIMM NMPUHLMIbl Ha3HAa4eHUs] HaKa3aHUsl KaK «3aKpelJeH-
Hble B HOpMax YTOJIOBHOTO U YTOJIOBHO-NPOLECCYaJIbHOTO MpaBa
MOJIOXKEHUS, YCTaHABJIMBAIOLIMe OCHOBAaHHUSA, YCAOBUS U TOPSALOK
NpHUMeHEeHHS YyroJI0BHOTO Haka3aHus» [1, c. 7] Ha ceropHsIHUHI OBOBHO
CIIOPHBIM SIBJASETCA TOT (AKT, YTO MPUHIMIBI Ha3HAYeHHs HaKa3aHUSA
MOTYT ObITh 3aKpEIJIeHbl B HOMAaX YTOJIOBHO-TPOIECCYATbHOTO PaBa, BEe/b
Ha3HayeHWe HaKa3aHWSl — 3TO YrOJIOBHO-NPAaBOBOM MHCTUTYT, U MbI
HCXO/IMM M3 TOT'O, YTO JJaHHble IPUHLHIIbI SIBJISIOTCS BHYTPUOTPACTEBBIMY,
MPUCYLIUMH UMEHHO 3TOMY KOHKPETHOMY UHCTUTYTY OTPAC/IHU YTOJOBHOIO
npaBa. Takke Hesb3sl Ha3BaTb NPUHLMIbI HAa3HAYeHUs HaKa3aHUSA
«TOJIOXKEHUSIMU» «3aKPENJIEHHBIMU B HOpMax», Be/lb OHU He CTOJIKO B HUX
3aKpeIlUieHbl, CKOJIbKO BBITEKAIOT U3 COBOKYNHOCTM HOPM WHCTHUTYTa
Ha3HayeHHWsl HaKa3aHus. B 3akoHe Mbl He BCTPETUM OTAEJNbHBIX HOPM,
KOTOpBbIE, 10 MeHblllel Mepe, Ha3blBAalOT Takue NpUHLUUNBLL OJHAKO, He
CMOTpPST Ha BCe HeJOCTAaTKW [JIaHHOTO Olpejie/ieHds, MHOTHe
COBpeMeHHbIe aBTOPbI ONPe/Ie/ISIIOT MPUHIMITBI HA3HAYEHUSI HaKa3aHUs
MOX0XKMM o06paszoM. Hampumep, paccMOTpuUM ompejiesieHHe, JaHHOe
M. T.TapaeBbIM: «[IpyHIUNAMH, HAa Hall B3rJJ, MOTYT OBbITb TOJIBKO
OCHOBOTIOJIATAKINME UJeH WM PYKOBOZSAIMe TPpeGOBaHUS, KOTOpbIe B
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HOPMaTUBHOM MOpsi/iKe ONpeAesssloT OCHOBAaHUS, YCAOBUS, pefiesbl U

NOpSAJIOK NpPUMEHEeHUs CyJAOM HaKa3aHMUS K JIMIlaM, BHUHOBHBIM B
COBepIIEHHUU NPecTyIaeHus» [2, c. 46].

[lo Bompocy o0 TMNOHATUM TaKWX NPUHLUIOB BbICKA3aJICsA
W.T.HabueB: «l[lpuHUMNBI Ha3HauYeHUs HaKa3aHUsl — 3TO MCXOJHbIE
HOpPMaTUBHO-PYKOBOJsALIME UJel, IPOHU3bIBAIOLIYE BCI0O COBOKYITHOCTb
HOpM, perJlaMeHTUPYKLIMX Ha3HauyeHHWe HaKal3aHUs, OmnpeJessrliux
OCHOBaHUS; YCJIOBUS, IOPSAAOK, XapaKTep U 06'beM NIPpUMeEHEeHHUs CyZ,0M
HaKa3aHUsi B COOTBETCTBUM C ero ILeJIMU M 3aJlayaMH yroJIOBHOTO
3aKOHO/IaTeNbCTBax» [3, ¢. 75]. Bo-nepBbix, B onpeaenenuu U. I'. Habuera
B KauecTBe IOJIOXKUTEJIbHOI0O MOMEHTA XOTEJOCh Obl OTMETHUTb,
yKazaHMe Ha LeJd YroJiIOBHOIO Haka3aHus. Bo-BTOpblX, HaMm
NpeACTaBJISIeTCS HESICHBIM, YTO aBTOPbl BKJAJABbIBAOT B COJAEpKaHUE
NPUHIMIOB Ha3HAaYeHWs HaKa3aHWs, YIOMHHAasA 00 «OCHOBAaHUSAX,
YCAOBUSAX U Npejesiax» NpHMeHeHUs HakasaHusa. Ha Haw B3rasag,
JIOCTaTOYHBIM OYJeT YIOMAHYTb O MOPAJIKe, UM poliecce Ha3HAYeHUs
HakKasaHus., KakK 3TO yAayHo oTMeTus f. A.I[lpoxopoB B cBoeM
onpefie/leHUH: «IPUHLMI Ha3HAa4eHUs HaKa3aHUsl — 3TO PYKOBOASLIAsS
ujies, BOIJIOIAOLIasl B cebe Ty WM MHYI0 XapaKTEPHYI0 4epTy BCeX
HopM YK, perinaMeHTUpyOLMX MNOPSJO0K Ha3HAuYeHUs HaKa3aHUs»
[4,c.13-14]. BuguMo aBTOp uUMeJ BBUAY, UTO KaXKJbIH OTAEJbHbIA
NPUHLMN Ha3HayeHUs HaKa3aHUsl BOIJIOLlaeT B cebe KaKywo-Ju60
omnpe/ieJIeHHYI0 4YepTy HOPM YroJIOBHOTO 3aKOHOJATEeJbCTBa, OJHAKO,
NPUHLIMI MOXKET BOIJIOLIATh B cebe pas/iMuHble XapaKTepHble YepThl, a
BOBCe HE 0/IHY, @ TAaKXXe 3TU XapaKTepPHbIE YePThl MOTYT ObITh MPUCYIIU
He 06s3aTeJbHO BCEM HOpPMaM YroJIOBHOTO 3aKOHOJATEJIbCTBA,
perJaMeHTUPYIOLUIMM MOPsS/0K Ha3HAauYeHUs HaKa3aHWs, a KaKOH-JI100
YaCTH, COBOKYITHOCTH TaKUX HOPM.

P. C. BypraHoB omnpe/eau/ NpUHLMIIbI HA3HaUYEeHUsI HaKa3aHHUs «KaK
HOpPMAaTUBHO 3aKpelJeHHble OCHOBOIMOJIATalollNe UJeH, OTpaXkawlliue
CYIIHOCTb Ha3Ha4YeHHUsl HaKazaHUsA».[5, ¢. 96]. HecoMHeHHO, MPUHIUIIEI
Ha3Ha4yeHHWs HaKa3aHUs JOJDKHbI OTPaXKaTh CYLHOCTb 3TOrO Mpolecca.
TakyvM o6pa3oM, ecqy Kapa SIBJASETCS CYI[HOCTbIO CAMOT0 HaKa3aHHUS,
TO, UTO >Ke SIBJISIETCS CyLIHOCTbI0 Ha3HauYeHUs1 Haka3aHUs? CyLHOCTDb —
3TO HeoTheMJieMOe KayeCTBO, 6e3 KOTOpOTO sIBJeHHEe HEeBO3MOXKHO
MBICJUTb. B JIOTMKe CYyLHOCTb TIpeAMeTa BbIpaXKaeTcsd B ero
onpefeneHuu. He BJaBasicb B NHOJEMHUKY OTHOCUTEJIbHO MNOHATUSA
«Ha3HauyeHWe HaKa3aHWs», BO3bMEM 3a OCHOBY OIpefiesieHue,
npeanoxenHoe E.B.bBsaroBeiM Ha OCHOBe KPUTHYECKOTO aHaJM3a
psifa apyrux onpeneneHuil. [lo ero MHEHUIO «Ha3HAYeHHEM HaKa3aHUs
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cleAyeT CYUTAThb NPUHATHE HA OCHOBE y4YeTa COOTBETCTBYIOIHUX
06CTOAATE/ILCTB U 3aKpelJeHUe pelleHusl 0 BU/le U pa3Mepe UK CpoKe
Jn60 TOJBKO BUJEe HaKa3aHUsA»([6, c. 16] ciefoBaTeNbHO, CYIIHOCTHIO
npolecca Ha3HauYeHUs HaKa3aHUsl MOXXHO NpeACTaBUTb BbIOOD BHJA
Y/uM pa3Mepa HakazaHus. OTMeTHUM, YTO B HAayKe yroJIOBHOIO IpaBa
CyLIeCTBYEeT IOHSITUE Mepbl HaKa3aHWs, IOJ KOTOPOH, Hampumep,
T.B. HemoMHsIass moHUMaeT «ompejesieHHbIA pa3Mep (Cpok) Buzaa
(BumoB) HakasaHUA (Haka3aHHU), U3bUpaeMblid CyZlOM MO CBOEMY
YCMOTpPEHHUI0 Ha OCHOBe MpaBUJ U B IpeZesiaX, YCTaHOBJIEHHBIX
HOpMaMH{ YTOJIOBHOTO 3aKOHa, KOHKpPETHOMY JIUIy, NPU3HAaHHOMY
BUHOBHBIM B COBepLIEHWH TNpecTymaeHuss» [7, c. 137]. Urtak, Mepa
HaKas3aHUs fABJSETCA pPe3yJbTaTOM Ha3HAYeHUs HaKasaHus, |
BKJIIOYAET B cebsl onpefie/IeHHbIN CyZl0M BUJ U/WIN pa3Mep HaKa3aHUSI.
[IpencraBasercsa, dYTO MOJ CYLHOCTBI IpolLiecca Ha3HadYeHUs
HaKa3aHUs MOXXHO NpeJCTaBUTb BbIOOP KOHKPETHON Mephbl HaKa3aHus,
Bellb eCJAM HakasaHUe NpejcTaB/seT Co060M Kapy, TO CYL[HOCTbIO
npoliecca Ha3HaYeHHs] HaKa3aHUs JOJiKeH ObITh MOMCK ONTUMAaJbHOTO
06beMa KapaTeJbHOT0 BO3/EHCTBHS.

A.Il.Yyraes, E.T.BecesoB cYMTalOT NPUHLOUIAMH Ha3Ha4YeHUH
«OCHOBOIIOJIATAIOL[Me HJEeH, BBITEKAIOU[Me W3 IPABOBOU MPUPObI
HaKa3aHUs M BOIUIOLIEHHble B YrOJIOBHO-IPAaBOBBIX HOpPMaX,
perjiaMeHTUPYIOLIMX ero HasHaueHue» [8, c.45]. Ha Hawm B3rzsag,
BIOJIHE TOYHO yKa3aHHble aBTOPbl 3aMeTWJIM, 4YTO HcCCIefyeMble
NPUHLMIIBI JOKHBI «BOIJIOMIATHCS» B YTOJOBHO-IPABOBBIX HOPMaX, a
BOBCe He 3aKpeIJIsITbCS HOPMAaTHUBHO, O YeM y>Ke OblJIO CKa3aHO BBIIIIE.
[lon BomJsIOLIEHHEM KaK pa3 MOXXHO NOHUMAaTh (GOPMY BBIpAKEHHS
4yero-Jn6o.

C. A. BesiveB oTMmeuaeT, 4TO «[IpyHLIUIIBI HA3HAYeHUA HaKa3aHUA —
3TO 00BEKTUBHO O0OYCJOBJEHHble, OCHOBOIOJIArallide HJeH,
KOTOPBIMU CyJ 006513aH PYyKOBOJCTBOBATbCS B KaXKJOM KOHKPETHOM
clyd4ae Ha3HayeHHUs HakKasaHUsA. B caMoM yrojioBHOM 3aKOHe
OTCYTCTBYET IMOHSTHE «IPUHIMN Ha3HAuYeHUs HakazaHUs». OJHAKO
aHaJIM3 JeATeJbHOCTH N0 HAa3HAaYeHUI0 HaKa3aHUA JAaeT OCHOBaHHE
cZieJIaTh BBIBOJ, YTO NMPUHLMUIBI Ha3HAUYEeHUsS] HaKa3aHUs — 3TO Te XKe
caMble MPUHIMUIIbI YTOJOBHOTO 3aKOHA, MOCKOJbKY MpPHU Ha3HauyeHUU
HaKa3aHUsl CyJ, DPYKOBOJACTBYeTC WMEHHO 3TUMHU NpPHUHIMIAMU»
[9,c.335]. CormacuMmcs, 4YTO pPYKOBOACTBOBATbCA MNPUHLMUIAMH
Ha3HauYeHUs] HaKa3aHUs — 3TO 0653aHHOCTb CyZa IPU PacCMOTPEHUHU
KaXkZoro yrojoBHoro aesa. C. A. BesqueB obpaliaeT BHUMaHHE, YTO B
YTOJIOBHOM 3aKOHE OTCYTCTBYET AePUHUIUS 3THUX NPUHIUIIOB, IPHU
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3TOM BCe PaBHO Ha3blBaeT MX NPUHIMIAMU YTOJOBHOTO 3aKoHa. Bce ke
NPUHLMIBI Ha3HAuYeHHWS HaKas3aHWsA He ABJAITCA I[PUHLUIIAMHA
YrOJIOBHOTO 3aKOHOJATeJbCTBA, 3TO YrOJIOBHO-NIPABOBble NPHHIMIIEI,
coZlep>kaHHe KOTOpbIX Mbl MOXEM MOYEpPNHYTb W3 HEKOTOpOU
COBOKYNHOCTU HOPM YTOJIOBHOTO 3aKOHQ, MOCBALIEHHbIX Ha3HAYE€HUIO
Haka3aHus. HeT oOCHOBaHUH [JI1 OTOMXJAECTBJIEHUS MPHUHLHUIOB
YroJOBHOTO 3aKOHAa W NPUHUMINOB HA3HA4YeHUsI HaKa3aHMUS.
HecoMHeHHO, OHM 3/71eMEHTBbl OJJHOW CUCTEMBbI, O YeM Mbl TOBOPHUJIU
BbIllle, OHM UMEIOT Ollpe/ieJieHHble CBS3H, BO3MOXXHO, OHU COOTHOCATCH
Kak obuiee U cneyuanbHoe. [IoMUMO 3TOrO NPUHIMIBI Ha3HauYeHUs
HakKasaHus CrnequPUYHbl TOJBKO [ WHCTUTYTa Ha3HadYeHUs
HaKa3aHMs U Ha 3TO UX CBOMCTBO OMMCAHO B HEKOTOPBIX ONpe/esIeHUSIX.
A. A, AuimH u A. A. AHUMKMHA CYUTAKOT, YTO NPHU OINpeJeseHUU
MOHATHUS «IPUHLMIbI Ha3HAaYeHUs] HaKa3aHUs» «HY)XHO UCXOJUTb U3
CYLIHOCTH [BYX B3aWMOCBSI3aHHBIX OINpeJAeJeHUN - «IPUHLUIbIY U
«Ha3HaueHWe HakasaHuss» [10, c.63]. I[IpuHOMIBI Ha3HAYEHUS
HaKa3aHUsl, MO0 WX MHEHUI0, 3TO «HOPMATHBHO 3aKpelJieHHble
OCHOBOIIOJIaTaKOLe UJieH, IPUCYIIUE UCKIIOUYUTENBHO HPUANIYECKOMY
3Tany Ha3HauYeHMsl HaKa3aHUsl BAHOBHOMY B COBEPLUEHUM NPECTYIIJIEHUSI»
[10, c.69]. T.B.HenomHsuasia Takke TMOAJAEPKUBAET WA O
CaMOCTOSITEJIbHOCTH M CBOe0Opa3suu NMPUHLMIIOB Ha3HAYeHHUs HaKa3aHUs,
KOTODPbIMY, 110 ee MHEHUIO, SIBJSAIOTCH «OCHOBHbIE PYKOBOJSLIUE HJIEH,
3aKpelVleHHble B HOpPMax  YroJIOBHOIO  3aKOHOJATe/JbCTBA U
onpefiesiAOLIMe  BCHO  JeATEeJbHOCTb  CyZJOB 10  IpUMEHEHHIo
HakazaHusa» [11, ¢ 176]. [loHATHe «IpUMeHeHHWe HaKas3aHHs» LIUPE,
HEeXeJIM ero Ha3HaueHue, cama T.B.HemomHusimass oTMedaeT, 4YTO OHO
BKJIIOYAaeT B cebsl «HE TOJIbKO YrOJIOBHO-IIPABOBbIe AacCMeKThl, HO U
YTOJIOBHO-UCNIOJIHUTEbHBIe» [12,c. 51]. Ha Ham B3r/igj, OPUHLUIBI
Ha3HA4YeHHA HaKa3aHHA He MOTYT OIpeJeJisAiTh BCIO eATeJbHOCTb CYJl0B,
CBA3aHHYI0O C IIpUMEHeHHWeM HaKa3aHHsl, II0CKOJIbKY [I[PUHLMIbI
OT/ZIeJIbHOTO yr0JOBHO-MIPaBOBOTO WHCTUTYTA He MOLYT
pacnpocTpaHsiTb CBOe JelCTBUMe Ha JpYryw OTpacjb - YTOJIOBHO-
WCIIOJIHUTEJIbHOE MPaBO, KOTOPOE UMeeT CBOU KaK OTpac/eBble, TaK U
BHYTPHOTpAc/eBble NPUHIHUILL Clie/JoBaTe/JbHO, aBTOP HEOOOCHOBAHHO
pacmiupsieT cbepy AelCTBUS NIPUHIMIIOB Ha3HaUYeHUsI HaKa3aHUs.
Hcxona U3 U3JI0)KEHHOT0 NPUHLMIIBI Ha3HAayYeHUs HaKa3aHUd -
3TO BHYTpPUOTpacCJeBble pPYKOBOJAILLWE Hayasa, BbITeKalwllue U3
COBOKYIHOCTHU YTOJIOBHO-NIPABOBBIX HOPM, PEryJUPYOLUX MNOPSLOK
Ha3HayeHUs HaKa3aHUs, KOTOpble NpeJonpelessiloT Mepy HaKa3aHUs],
HeOob6X0IUMYI0 JIJIsl JOCTUXKEHUS LieJIed, CTOSIUX epe/i HaKa3aHUEeM.
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JocnifpkeHHA MUTaHb BiJMOBIAAJIBHOCTI 3a NPUMYILLYBaHHA O BCTYNy B

CTaTeBUH 3B’A30K NOTpeOye BUBYEHHS Y 3B’A3Ky 3 THM, L0 1ie 3JI0OYNHHE

JISIHHA, NOPYILYIOYM CeKCyaJlbHy cdepy JIIOJCbKOTO XUTTS, 3aBJAE

IIKO/IM He TiJIbKM HOpMaJIbHOMY Ilepebiry ceKcyaJbHUX CTOCYHKIB, a U

3aB/a€e Oi3MYHMX CTpaJaHb YW 3aJMINA€E IICUXiYHI TpaBMH Yy
[IOTEPIIJIOro Ha BCE XXUTTH.

P03BUTOK 3aKOHOZABCTBA MpPO 3JIOYHHU NMPOTHU CTaTeBOI CBOGO U
Ta CTaTeBOi HEJOTOPKAaHHOCTI, [0 fAKHX 3TiJHO YHUHHOIO
3aKOHOJIAaBCTBa BiJJHECEHO NPUMYIIYBaHHA JO BCTYNy B CTaTeBUU
3B'130K, Oepe CBi M0OYAaTOK y 4YacH CTaHOBJIEHHsI YKpalHCbKOI
Jlep>KaBHOCTI, KOJIU BiAOBiJaIbHICTD 3a 1 AissHHSA GyJia Bpery/JboBaHa
LIepPKOBHHUM 3aKOHOJABCTBOM. Bxe crtatyT fpocsnaBa mpo LepkoBHI
cynu (1015-1054 p.p.) nepenbayaB He JiMlle LepKOBHO-IPABOBY, a U
KpUMiHa/JbHY 1 LUBUIBHY BiANOBiJaJbHICTL 3a CTaTeBi 3JIOYUHU.
KapaHuMu BU3HaBa/uChb «3rBaJTyBaHHA» (CT. 3), «JBOEXEHCTBO»
(cT.9), «6ayA» 3 MoHaxuHew (cT. 20) Ta ckoT0J103TBO (CT. 21), cTaTeBi
3HOCMHHM MiX pojuyaMu i cBosikamu (ct.cT. 15, 16, 22-28), craTeBi
3HOCHHHU 3 «ByCypMaHKoOI0 4M kHuAiBKo1o» (cT. 51) Ta iH. OfHak, cepen
BKa3aHUX HOPM NPUMYIIYBaHHA SIK CAMOCTiliHe KapaHe JisHHA Ile He
BUZiMssIoca. Pasom 3 1uM, aHaji3 nojanbiuoi TpaHchopMaril
3aKOHOJIaBCTBa CBiAYMTH, 10 3a CTaTeBi 3HOCMHU 3 0c060l0, fKa
3HaxXOAuJIach B CJAYK00Bil, MaTepiasbHil 4M iHILIIN 3aJIeXXHOCTI, B X041
SKUX NpUTrHiYyBajacb BOJIA INOTepmizioi ocobH, HacTaBajla
BiZIMOBiJa/IbHICTh B KOHTEKCTiI IHIIMX HOPM, SIKUMH 3axullajacs
cTaTeBa cB060/ia Ta HEJOTOPKAHICTh, YECTh Ta TiAHICTH 0c06H, MpaBa
cimMeliHi To1I10.

KpumiHanbHO-IpaBOBi HOPMHU, IKUMH OKpeMo 6yJio nepef6aiyeHo
BiAMOBiAQ/NIBHICTE 3a MOCATaHHA Ha CTaTeBy CBOGOJYy Ta CTaTeBy
HeJJOTOpKaHiCTb, Oy/auM cPOpMy/bOBaHi y NepuioMy pPaAsAsHCbKOMY
kopudikoBaHOMY KpUMiHa/ibHOMY 3akoHi PCOPP 1922 poky (I'1aBa V
«3JIOYMHU TPOTH KUTTS, 3/I0POB’sA, BOJ Ta rifHOCTI 0cobu», cTaTTi
166-171).

BkazaHuil 3aKOH y HOJa/bIIOMYy 6YyJ0 JOMOBHEHO, TOCTAHOBOO
[pesuaii BUBK IX ckiaukanHa Big 16.10.1924 poky «IIpo fjonoBHeHHHA
KpuminanbHoro kopaexkcy PCOPP pna aBTOHOMHHUX pecny6Jiik Ta
obsacTeli», TaKUMH CyCHiIbHO He0e3NeYHMMM [JiSHHAMU  SK
BUKpaJleHHS KiHKHU AJ5 BCTYNYy 3 Helo B LII06 npoTH ii Boji (cT. 228
KK), npumyiyBaHHs KiHKM [0 BCTyny y uuiro6 3 60Ky il 6aTbKiB,
omikyHiB 4M poaudiB npoTH ii BoJi (cT. 229 KK), ane po3miuieHi Bouu
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6yau y Taasi VIII «HapyumieHue mnpaBuJ, OXpaHAWLMX HapOJHOE
3/ipaBue, 0011eCTBEHHYI0 6€30MaCHOCTD U MyOJUYHBINA NOPSALOK».

Jlume ysarasnbHuBLIM BHeceHi y KK 1922 p. 3Minu (30kpeMa, ioro
JlOOBHEHHs cTaTTelo 169-A), y KpuminanbHOMy Kogekci 1926 poky
3aKOHOJaBellb BUAIJIMB CaMOCTIMHUW  CKJaJ, 3JI0YMHY, SKUM
nepen0avaeTbCsd CNOHYKAHHSA JKIHKM [0 BCTYNY y CTaTeBUH 3B'SI30K
abo 10 3aJl0BOJIEHHS CTaTeBOl mpucTpacti B iHWiA ¢opmi ocoboro,
BiZAHOCHO K01 ’KiHKa € MaTepiaJbHO YU CAYKO0BO 3aj1eXHOI0 (CT. 154).

Y nojanbuioMy NOpPUMYLIYBaHHSA SK [isHHS, COpsSIMOBaHe Ha
NoJA0JaHHS BOJIi NOTepHisiol 0co6M 3HANLLIO 3aKpinJieHHs U y iHIIKUX
HOpMax KpUMIiHaJIbHOTO 3aKOHOZABCTBa. Tak, moctaHoBow [Ipe3ugii
BIBK Bix 07.03.1934 poky, KpuminanbHuii kozekc 1926 poky O6yB
JomoBHeHUN cT. 154-A, sAka mnepezabavasa BiANOBiJaNbHICTH 3a
«06pOBiNIbHE» MY?K0J103TBO (4. 1), IPU LIbOMy MY>K0JI03TBO, BUMHEHE
i3 3acTOCyBaHHAM HAcWJIbCTBa ab0 i3 BUKOPHUCTAHHSIM 3aJIeXKHOIO
CTaHOBUILA NoOTepnisoro (4. 2) BHU3HABaJOCh KBaJipikoBaHUM
CKJIaZi0M 3JI0YHHY.

Kpuminaneuuit kogekc 1960 poky sk i1 KK 1926 poky He MicTuB
OKpEMOT'0 PO3AiJy Npo OXOPOHY cTaTeBoi cBoGogu 1 craTeBol
HeIOTOPKAHHOCTI. BifnmoBigHi ckiagu 3/04nHiB Oysu nepefbadeHi B
['naBow 3 «3JIOUMHM MNPOTH KUTTS, 3J0pOB’sl, CBOOGOAU i TigHOCTI
ocobu». I3 npuitHaTTaM KpuminanvHoro kogzexkcy YPCP 1960 poky B
HOpMH, SIKi mepenbadau BifMOBila/bHICTL 3a CcTaTeBi 3JI0YUHH,
TakoX Oysu BHeceHi gAeski 3MiHU. Tak, ct. 117 KK nepeapbaudana
KpUMiHa/JIbHY BiJIOBiJJaJibHICTh 3a 3IrBa/ITYBaHHSl, TOGTO 3a CTaTeBi
3HOCUHHM i3 3acTocyBaHHSIM (i3WYHOr0 HACUJIBCTBA, MOTPO3U HOro
BUKOPHUCTAaHHS YU 3 BUKOPHUCTAHHSAM 6€3MOpaJHOr0 CTaHYy OCOOU.
[ToTepmniyiolo 0co6010 BiJ 3rBa/ITYBaHHSA BU3HaBaJach JulIe xiHKa. [l
3axUCTy 4YOJIOBIKIiB BiJ 3JIOUMHHUX CTaTeBUX IOCATaHb BBOJAUJIACH
HOpMa, fiKa nepejbayasja HacUIbHUIbKe MYx0s03TBO (cT. 121 KK), B
SIKill olHUM i3 cnoco6iB Horo BUMHEHHS BU3HABaJl0Chb BUKOPUCTAHHS
3aJIeXKHOTO0 CTaHy oco6u. O4eBHAHO, KpUMiHai3alis «J06POBiIbHOIO»
MY»K0JI03TBA Ta MY>KO0JI03TBA, BYHMHEHOr0 3 BUKOPUCTAHHAM
3aJIe)KHOTO  CTAaHOBHIA MoTepmijoro, 6yJa HampaBjJeHa Ha
3a6e3MevyeHHs] PiBHONPABHOCTI MiX >KiHKaMH Ta 4YOJIOBIKaMH, ajiKe B
cT. 118 KK 1960 poky Hiiocs TiIbKY PO NPUMYIIYBaHHS 0 BCTYIY B
CTaTeBUU 3B’S30K XKiHOK. AJle IPU 11bOMY SIK O3HAKU NPUMYLIYBaHHSA
I0/10 KiHKM BKa3yBaJslaChb «MaTepiajibHa» Ta «CJYKO0Ba» 3aJIEXKHICTh,
a OT 3aJIe>KHe CTAaHOBHILe MOTEPIIIJIOro BiJf My»0JI03TBA BUPAXaJIoCs B
CAyKO00BiM, MaTepiasibHiA uM IHWIHA 3a/€KHOCTi, NOB’sI3aHii 3
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IOPUAUYHUMA YU (PAaKTUYHUMHU BifgHocuHaMu. lle migTBepmKy€e

HepiBHICTb 06CATy KpUMiHaAJbHO-NPAaBOBOI OXOPOHM YOJIOBIKIB Ta
KIHOK BI/| CTaTeBUX [1OCATaHb.

Y yunHomy KK YkpalHu BifnoBifa/ibHICTh 32 NIPpUMYIIYBAaHHA [0
BCTYNly B CTaTeBUM 3B'A30K mnepenbadyeHa cT. 154: KpuMiHa/lbHO
KapaHUM BU3HAETHCS MPUMYIIYBAaHHS KIHKW YU 40JI0BiKa 10 BCTYNy B
CTaTeBUH 3B’I30K NPUPOAHUM ab0o HENPHUPOJHHUM CIOCO60M 0C060}I0,
BiZ sKOI >KiHKa YU 40JI0BiK MaTepiaJbHO ab0 Cay>K60BO 3aJ1€XKHi.

[cTopis pO3BUTKY BITYM3HSAHOTO KPUMIHAJBHOTO NpaBa CBIJYUTH
[P0 TPHUBaJy €BOJIIOLII0 BIiJNOBIAAJbHOCTI 3a INPUMYIIYBAaHHA [0
BCTYIly B CTaTeBUH 3B’I30K fIK Pi3HOBUAY 3JI0YMHHOI CeKCyasJbHOI
noBeAiHKU. [IpU 11bOMy, 3aJ1€3KHO BiJ, CUCTEMU LIiHHOCTENW KOHKPETHOI
icTopu4HOi enoxy, KpUMiHa/IbHA BiANOBIJA/IbHICTE NOLIUPIOETLCA HaA
0ci6 000X cTaTel, 9K Y0JIOBiUOi, TaK i )KiHOYOI.

Xoya HOpMa NpO NPUMYLIYBaHHSA [0 BCTYNy B CTaTeBUH 3B’A30K
Ha CbOTOJHI BHUAiEHa B OKpeMy CTaTTio, fKa Iepejbaydae
NpPUMYLIYBaHHA KIHKM YW 4YO0JIOBiKa J0 BCTYNy B CTaTeBUH 3B'SI30K
NpUpoAHiM a60 HempUpoAHiM cnoco6oM ocobo1o, Bif sikoi xiHka a6o
40JI0BiK MaTepiasbHO ab0 1Mo C/Iyx06i 3a/1e’)KHa, BpaxOBYIOYH NMPAKTUKY
ii 3acTocyBaHHs, BHMCOKMU piBeHb JIaTEHTHOCTi, BOHa MOTpebyeE
JloONpallloBaHHS B YaCTHUHI K 3MiCTy, Tak i TepMiHoJorii, 110 B Hill
3aCTOCOBYETBHCA Ta aKTyaJidye NpoBeJeHHS Oinbll TJIMO60KOro Ta
KOMIIJIEKCHOTO JIOCJIi/PKEHHS LIi€l MPo6J1eMaTHKH.

FAaayH OAekcaHAp 3iHOBIMOBMY,

NPOBIAHMM HAYKOBMIM CMiBPOBITHUK BIAAIAY AOCAIAXKEHD MPOBAEM 3AOHHMHHOCTI
B €KOHOMIYHIM cdpepi HayKOBO-AOCAIAHOTO iIHCTUTYTY
HaLioHaAbHOT akaaeMil mpokypaTypu YKpdiHu,

KAHAMAQT IOPUAMHHUX HAYK

NPOBAEMU NPABOBOTO 3ABE3MEYEHHS KOHPICKALLIT
rPAAbHOTO OBAAAHAHHSA

Kondickauiss rpanpHoro o6s1asHaHHS € epeKTHUBHHUM 3acO060M
npoTHJil 3alHATTIO rPajJbHUM 6i3HECOM, L0 MA€ SICKPAaBO BUPAXEHUH
3aM00DKHUIM  XapakTep, aJe CIpsMOBaHAa Ha HeJONyIleHHsA
NPOJIOBXKEHHSA  3JIOUMHHOI  JAIAJBHOCTI  LIAXOM  NOAQJIBLIOTO
BUKOPUCTAHHA TaKoro o6JafHaHHA. [lpakThuka 3acToCyBaHHSA
MiclleBUMH cyaMM KoHdicKallii rpaJibHUX aBTOMATIB K J10/1aTKOBOI'0
CTATHEHHS 3a BYMHEHHA a/IMiHICTpaTUBHUX NpaBonopylieHb y cdepi
rpajbHoOro 6i3Hecy GyJia npeAMeToM y3arajbHeHHs BepxoBHoro Cyny
Ykpainu [1]. [Ipo6semu koHoickauii rpajpHOro o6JafHaHHA 3a
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BYMHEHHA 3JIOYMHIB PO3IJISHYTO B y3arajJbHeHHi AnendauidiHoro cyny
M. Kuesa [2]. [IpaBoBi acneKTH po3BUTKY rpajibHOro 6i3Hecy B YKpaiHi,
KpUMiHa/JIbHO-NIPAaBOBA Ta KPUMIHOJIOTIYHA XapaKTEpPUCTUKA OpraHisaril
a3apTHUX irop, OCOGJMBOCTI pO3CAilyBaHHS TaKUX [JisHb OyJH
npeaMeToM HaykoBux gociifkeHb /[l lermanuena, O./lyzoposa,
I. [lro6u, €.KoBtyHa, I Meauubkoro, M.I[lania, H.Ilerpuuko,
A.TlonitoBoi, A. CaBueHka, 3. Tonopenpkoi, B. Tonyia Ta iHwux. [lonpu
BKasaHe, pedopMyBaHHSl MOJITUKU y cdepi KpuMiHaJbHOI HOCTUILLI,
3aKOHO/IaBCTBA [P0 KPUMIHA/IbHY BiANIOBIAA/IBHICT Ta KPUMIHAJIbHOTO
NpolecyaJbHOI0 3aKOHO/JaBCTBA CIPUYUHHUIIU iCTOTHI 3MiHU ¥ cUCTeMi
npoTufii 3alHATTIO TpaJbHUM O6i3HEcoM, 110 He 3HAMWILIM CBOrO
HayKOBOT'0 OOGI'PYHTYBaHHS.

Ynepie koHpickalito rpajJbHOr0 06J1aIHAHHSA K OKpeMUH 3acio
OpoTHUAIl 3aWHATTIO TPaJibHUM Gi3HECOM OyJio 3akpimieHo y 4.1 cT. 3
3akoHy Ykpainu «IIpo 3a6opoHy rpajibHOro 6i3Hecy B YkpaiHi» Big 15
TpaBHA 2009 poky Ne 1334-VI. /lo Toro yacy BoHa 3aCTOCOBYBaJIacCh fK
Pi3HOBH/J, [JO0JAaTKOBOrO aJMIHICTPAaTUBHOIO CTATHEHHS y BUJI
koHickauii npesMeTa, IKUHA CcTaB 3HApPAAAAM NOPYIIEHHS NOPSAAKY
MpOBa/PKEHHS rocrnojapcbKoi gisbHocTi (cT. 164 KYnAIl).

3akoHoM Ykpainu Bifg 22 rpygHsa 2010 poky Ne 2852-VI KK
YkpaiHu 6yJi0 fonoBHeHoO cT. 203-2, o nepejbavyae BiJjIOBiAaIbHICTD
3a 3alHATTA rpajbHUM 6i3HecoM, a 3 17 ciyHa 2012 poky y caHKIifX
uiei cTaTTi BU3HAuYeHO O000B’I3KOBY KOHicKallilo TI'pajJbHOrO
o6sn1agHaHHA. Take 3akoHOJaBye pilleHHS COPUYUHUIO TPHU
B32€EMOIOB’I3aHUX MUTAHHS, L0 HEOJHO3HAYHO BUPILIYBaJHUCh HeE
JiMlle B HAyKOBUX Ny6JikalifX, a W y CyZoBi NpakTULi: YU €
KoHicKalis rpajbHOTO 06/1aJHaHHSA JOAaTKOBUM OKapaHHsAM [3]; uu
€ BOHa 000B’I3K0OBOIO [2]; Y4 MOXKe BOHA 3aCTOCOBYBATHUCH Ji0 0Cib, sKi
BUMHUJM 3JI0YMHU A0 17 ciuna 2012 poxky [4]. Jsa BiAnoBifi Ha HUX
caifi 3BepHyTUCh J0 mnoJsioxkeHb KK VYkpainu. Tak, y cT.51 nboro
Kopekcy mepes6aueHo BUYEpIHMH IepesiKk MMOKapaHb, [0 IKOTO He
BXOJUTb KOH}icKalis rpasbHOro o6JaiHaHHSA, TOGTO BOHA HE € BUJOM
nokapaHHs. OO6OB’I3KOBICTH LBOr0 MPUMYCOBOTO 3aco0y MNpPsSAMO
(6e3asbTepHAaTUBHO) BCTAHOBJIEHO 3aKOHOM 3 MOMEHTY HabpaHHS
HUM YHUHHOCTI, TO6TO 3 25 yepBHS 2009 poky. 3 11bOT0O MOMEHTY 6Y.J10
BU3HAHO 3JIOYUHHICTh 3aWHATTA TpajbHUM 6idHecoM 3a cT. 203 KK
Ykpainu («3alHATTA 3a060pOHEHHMMH BUJAMH  TOCHOJApChbKOi
JisnpHOCTi») i mpu po3rsasji crnpaB, HOB'SA3aHUX i3 3aWHATTAM
rpajJbHUM 0i3HecoM, cyZ, NMOBHUHEH OYB BUPIIIUTH MUTAHHS MpPO
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KoHOIicKalilo rpajJbHOr0 O6JIaHAHHS, HE3BaXKal4Yd Ha BiACYTHICTb
Takoi BKa3iBKM y caHKLifx cTaTel 203, 203-2 KK Ykpainu.

Opranisanis, npoBeleHHs Ta HaJlaHHA JOCTYIY [0 a3apTHUX irop
HEMO>JIUBI 3a BiICYTHOCTI I'pa/IbHOTO 06/1a/lHAHHA, 1110 € 3HAPAAAAM
BUMHEHHd 3J104MHY. ToMy, B cuity BUMor cT. 98 KIIK Ykpainy, rpansHe
o6JlaflHAaHHA HAJIeXUTh [0 PEeYOBHUX [I0KasiB, L0 B CYKYIHOCTi 3
iHIIMMU JJ0Ka3aMHu MiJTBEPKYIOTb HAsABHICTh MOAIl 3/104nHYy (dakT
3alHATTA rpajbHUM 6i3HecoM), a y BUNaJiKax yKJaJleHHs IPaBOYHHIB,
COpSAMOBAaHMUX Ha OTPUMaHHS MNpaBa KOPUCTYBaHHA IUM MaHHOM
(kymiBai-npoZaxKy, OopeHAU TOILL0), - TAaK0X MOXJIHUBY NPUYETHICTb
0CcoOM [0 BYMHEHHs 3/04HHY. OTKe, PO3MOPAMKEHHS LUM MalHOM
Ma€ 3/ilICHIOBAaTHUCh HA OCHOBI BCTAHOBJIEHUX NpPaBUJ MOBOJKEHHS 3
pe4oBUMH JokazaMu. Tak, 3rigiHo 3 0.1 4.9 cT.100 KIIK Ykpainu
MaiHo, 10 6y/10 3HApSALAAM BUMHEHHS 3JI04MHY, KOHPICKYETbCS, KpiM
BUMA/IKiB, KOJIM BJIACHUK (3aKOHHUH BOJIOJIijiellb) He 3HAaB i He Mir
3HaTH INpO IX He3aKOHHe BUKOPUCTAHHA. TakKuMM 4YHWHOM, IIpPaBO
BJIACHOCTI He BiJZlirpae BUpillaJbHOI poOJIi MpPU 3acTOCyBaHHI
KoHOicKanii rpaJbHOro 06/1a/JHAHHS.

fAKimo moJsiro peyoBUX [JI0KA3iB He BU3HAYEHO B OOBUHYBAJbHOMY
BUPOKY, NPOKypop Ha miAcTasi m. 14 4. 1 cT. 537 KIIK Ykpaiuu Bnpasi
3BEpPHYTUCDH 3 BiJMOBIAHUM NMOJAHHAM [0 CyAY, SIKUN yXBaJUB BUPOK.
BignoBigHo mo n. 6 [lopsajky 36epiraHHs pe4yoBUX J0Ka3iB CTOPOHOIO
06BHHYBaueHHs, ix peaJiizalii, TeXxHOJIOTiUHOI MepepoOKH, 3HULIEHHS,
3/IiiCHEHHsI BUTpAT, MOB’sA3aHUX 3 ixX 36epiraHHaAM i MmepecuaHHSM,
CXOPOHHOCTI TUMYacOBO BMJIyY€HOTO MaWHa MiJj 4ac KpUMiHAJbHOIO
NpPOBa/PKEHHS, 1[0 3aTBep/KeHUUM mnoctaHoBoio KabGiHety MiHicTpis
Ykpaiuu Big 19 sucromaga 2012 poky Ne 1104, y pasi 3akpuTTa
CJIJYUM, TPOKYPOPOM KPHUMIHAJIBHOTO IPOBAaJKEHHSA NHUTAHHA IPO
peyoBi [A0Ka3u BHUPIWIYETbCA Y BiJNOBiAHIN NOCTaHOBI cJiA4yoro,
IIPOKypopa.

Paniwe, 3rizHo 3i cT.81 KpuMiHa/ibHO-IpOLLECYaJbHOTO KOZEKCY
Ykpainu Big 28 rpyzus 1960 poxky Ne 1001-05, koHdickauii migssiraau
Jidile 3HApSAAAS 3JI0YMHY, 10 HajleXaJld oOBHUHyBaueHoMy. [IpoTe B
CyZlOBIll MpaKTHULi € MNpeLeJeHTH Biaxoay i Bifg pporo mpaBuia. Tak,
33/I0BOJIbHUBLIM ameJisliilo Opokypopa AnensuiiiHuii cyg /[Himpomnet-
POBCBKOI 06J1aCTi yXBaJUB KOHQICKYBaTH B JJOXiJ Jep>kaBU pevyoBi JoKa3u
- irpoBi aBTOMAaTH, L0 HaJIEXaJIU CBiJIKY MO KpUMiHa/bHIN crpaBi. Cyn
OGI'PYHTYBaB CBOE pillleHHsI TUM, 1110 CBiAKYy 6yJI0 BiJoMO Npo 3a60pOHY
rpajbHOrO 6Gi3Hecy B YKpaiHi, ajie BiH yKJaB 3 0OBHHYBau€HUM J0TOBip
OpeH/ M irpoBUX aBTOMATIB 3 METOI OTPUMAHHS NPUOYTKY [5].
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Cuif, TakoX 3ayBaXKWTH, L0 B 3aKOHOJABCTBI YKpaiHU BiACyTHE
BU3HAUeHHs TepMiHa «TrpajibHe 06J1aiHaHHA». [lo Takoro o6JiaiHaHHA
HallyacTillle BiAHOCATB I'pajibHi aBTOMATH, KOMIT'IOTEPHI CUMYJISTOPH,
JloTepelHi TepMiHaJ/H, CTOJH Ta QillIKK JIJisl TPU B MIOKeP, pyJIEeTKY i T.[.
OfHaK HaJIeXKHICTh NMEBHOro0 06JIaZjHAHHA [0 TPaJbHOTO B KOXXHOMY
KOHKPETHOMY KPHMiHaJbHOMY NpPOBaJKEHHI Ma€ BCTAaHOBJIIOBATHChb
Ha NiZicTaBi BUCHOBKY eKcIlepTa.

Ha npaxktuni nuTaHHA 1npo  KoHdickauilo y  cy6’ekTa
rOCIHO/JIJapI0BaHHs rPajibHOT0 06J1aJHAHHS YacTO BUPIIYETHCA B MOPSAJKY
aMiHICTPaTUBHOTO CY/JOYMHCTBA OJHOYACHO i3 3aCTOCYBaHHSM /10 HbOTO
¢diHaHCcOBUX caHKLid. [lpoTe Takui mnopsajok KoHickawil rpajbHOro
006J1a/THAaHHS MOXX/IMBUH JIMIIIE 32 JOTPUMAaHHSA JIBOX YMOB: 06J1aIHAHHS
Ma€ HaJieXaTM Ha I1paBi BJacHOCTI caMe Bignosizadyy 3a
aMiHICTpaTHUBHUM T1030BOM [6]; 006/1aflHAHHS He TIOBUHHO OYTH
pPeyOBUM JI0Ka30M Y KpMMiHa/JIbHOMY NPOBA/>KEeHHI.

3akoHoM Ykpainu Big 18 kBiTHa 2013 poky Ne222-VII «IIpo
BHeCceHHd 3MiH 10 KpuMinasbHOro ta KpuMiHa/bHOIro npouecyajabHOro
KOJIeKCiB YKpaiHU CTOCOBHO BUKOHaHHH [lyaHy fiit mo/o JsibepaJisanii
€sponeiicbkuM Corw3oM Bi3oBoro pexumy aad Ykpainn» KK Ykpainu
JIOTIOBHEHO CTaTTAMU 96-1, 96-2, 1mo nNpucBAYEHI cHeniaJbHIiN
koH}ickanii. Ha cporoani BkasdiBka Ha cHeliaJbHy KoH}icKalliio
MICTUTbCS ¥ CaHKLifiXx cTtaTell 364, 366, 368, 368-2, 369, 369-2 KK
Ykpainu. CneuianbHiii koHickanil mignsraloTs MalHO, 1[0 6yJiO
HiJiIIyKaHO, BUTOTOBJIEHO, TPUCTOCOBAaHO ab0 BUKOPUCTAHO SIK 3aC06U
Yh 3HapsAAAsS BUMHEHHS 3JIOYMHY, KpiM THUX, 110 MOBEpPTANTbLCS
BJIACHUKY (3aKOHHOMY BOJIOZI/BIII0), IKUM He 3HaB i He Mir 3HaTH Mpo
iXx He3aKOHHe BUKOPHUCTAHHsA. BupaeThbcs, 1m0 rpajbHe 06JaZHAHHS
I[IJIKOM BiANOBiZJaloTh HaBeJeHUM KpPUTEPisIM MaiHa, I0J0 SKOro
MOXKe 3aCTOCOBYBATHUCH Clellia/ibHa KOH$ickaLisa. OaHaK 3aKOHOJaB4a
BUMoOra Mpo ii 3acTocyBaHHSI BUKJIIOYHO y BUNAJKax, epe/ibayeHux B
Oco6.tuBiit yactuHi KK Ykpainu, Ha Haul norJsig, MTYYHO BiJMeXKOBYE
cneniasbHy KoHickamilo Bif cucTteMu 3aco6iB mpoTuaili 3alHSTTIO
rpaJibHUM Gi3HECOM.

Jns BupimleHHs o3HavyeHoi Npo6GJieMH BBaXKAEMO 3a JOLiJbHE
NOMIUPHUTH [il0 cleljajbHOi KoHOicKalii Ha BUMHEHHS OYy[Ab-KOIO
3JIOUMHY 3a HasABHOCTI MificTaB, epefbayeHux y cT. 96-2 KK Ykpainu.
[Topssis, 3 UMM HeOoOXiJHO BUJAYYUTH i3 caHKUil cTaTelt Oco6JKMBOI
yactuiu KK VYkpainu cnenjanbHy kKoHdickaniro, inter alia,
KoHOIicKalilo rpajbHOro 06JIa/[HAHHSA, OCKIJIbKM BOHH HE € BUJAAMU
MOKapaHH{ 3a BUNHEHUH 3JI0YHH.
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FoAoBYak Map’'siH MUXAMAOBUY,
3A00YyBaY KMIBCbKOTO YHIBEPCUTETY MPABA HALLIOHAABHOI OKAAEMIT HOYK
YKpaiHW, cyaAs PIBHEHCBKOrO MICbKOTO CYAY PiBHEHCBKOI OBGAQCTI

AABHICTb 3ACTOCYBAHHS AO IOPUAUYHOI OCOBEU 3AXOAIB
KPUMIHAABHO-TPABOBOIO XAPAKTEPY: HEAOAIKU
TA NEPEBATU MAWBYTHbOI KPUMIHAABHO-MPABOBOI HOPMU

B VYkpaini 3 1 BepecHsa 2014 poky Habepe 4YMHHOCTI 3akKoH
Ykpainu «IIpo BHeceHHS 3MiH [I0 lesIKUX 3aKOHOJaBUMX aKTiB YKpaiHU
mojgo BUKOHaHHA [lnaHy pfill wogo nibepanizauii €BponeiicbkUM
Corwo30M Bi30BOro pexxuMmy AJjs1 YKpalHU CTOCOBHO BiJANOBiZaJIbHOCTI
opuAuIHUX 0ci6» [1]. lumM 3akoHOM MpPOMOHYEThCA AOMOBHUTH KK
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Ykpainu cratTtero 96-5 «lIligcTaBu A1 3BiJIbHEHHS IOPUAUIHOI 0COOHU

BiZi 3acTOCYyBaHHfl 3axOJiB KpUMiHaJIbHO-NIPABOBOI'O XapaKTepy».

Cnpobyemo mnopiBHATU ¢GoOpMyJItOBaHHA Liel cTaTTi 3 THUMH, LIO

BUKOpPUCTOBYIOTbCA y cTaTTi 49 KK VYkpaiHu «3BiJbHeHHa Bij

KpUMiHa/JbHOI BiAmoBifaabHOCTI y 3B’sI3Ky i3 3akiHYEHHSIM CTpPOKIB
JaBHOCTI».

Hacammnepes 3BepHeMO yBary Ha Te, o y Ha3si crtatti 96-5 KK
YkpailHU He BUKOPUCTOBYETLCS TEPMiH «JaBHICTb», X04a y YaCTHHaX
uiei craTTi BiH BxMBa€eTbcsA (yacTuHU 2 Ta 3). BBaxaeMo, 1o Ha3Ba
ctatTi 96-5 KK Ykpainu HekopekTHa. [lo-nepiiie, BOHA He BiJinoBiAa€
3MICTy KpPHMIiHaJbHO-IPAaBOBOI HOPMM, OCKIJIbKM y HIiH HJeTbCA He
JIUIle Tpo WiACTaBU [ 3BiIbHEHHS HOPUAWYHOI 0Co6U  Bif
3aCTOCYBaHHA 3axO0JIB KPHUMIHa/JIbBHO-IPABOBOTO XapakTepy, a U Mpo
BUINIQJIKM 3yNHWHEHHS Ta NepepuBaHHsA AaBHOCTI. [lo-gpyre, y HasBi
cratti 96-5 KK VYkpaiHu [JoLiJbHO BHKOPUCTOBYBaTH TeEPMiH
«JlaBHICTb», OCKiZbKHY, fIK OyJI0 3a3HAaUYeHO BULIE, BiH BXHUBAETHCH Yy
yacTuHax 2 Ta 3 wiei cratTi. [lo-TpeTe, 3arojioBKU cTaTed MOBUHHI
KOpEeCOHAYBaTH OAUH OJHOMY (HJeTbCs NMPO 3aroJI0OBKH CYMiDXKXHHUX
cratel, Aki 3akpimaolTh cxoxi mpaBoBi Hopmu). Ha Hamy aywmky,
Ha3By cTaTTi 96-5 KK Ykpainu ¢ ypaxyBaHHSIM BHCJIOBJEHUX BHILe
3ayBaKeHb JOLiJbHO COOPMYJIIOBATH TaK: «3BiJIbHEHHS HOPUAUYHOI
0cobH Bif 3aCTOCYBaHHS 3aX0/jiB KpUMiHa/IbHO-IIPaBOBOTO XapaKTepy
y 3B’13KY i3 3aKiHU€HHAM CTPOKIB JaBHOCTi».

[TopiBHsAAHO 3 4yacTuHO 1 crarTi 49 KK Vkpainu y vactuHi 1
crarti 95-6 KK VYkpaiHu mnepejbayeHo He II'AiTb, a YOTHUPH
JudepeHLifioBaHi CTPOKM JAaBHOCTi: TPU POKH — Yy pa3i BUYMHEHHS
3JI0YHMHY HEBEJMKOI TSXKKOCTI; I'ATh POKIB — y pa3i BUNHEHHS 3/I09YHUHY
cepeJHbOI TSKKOCTI; JecATb POKIB - y pasi BYMHEHHA TIXKKOrO
3JIOUMHY; M'ATHAAUATh POKIB — y pa3i BUMHEHHS OCOGJIMBO TSXKKOIO
3s10unHy. Y yacTtuHi 1 cratTi 49 KK Ykpainu nepez6aueHo Ba CTPOKHU
JAaBHOCTI 3a BUMHEHHA 3JI0YMHIB HEBEJIMKOI TAXKOCTI: jBa POKU - Y
pa3i BUMHEHHS 3JI0YMHY HEeBEJMKOI TSXKKOCTI, 3a AKUH NepeznbadyeHe
MOKapaHHs MeHII CyBOope, HDK OOMeXeHHs BOJIi; TPU POKHU - y pasi
BUMHEHHs 3JIOYHHY HEeBeJIMKOI TSKKOCTI, 3a KU mepefdadeHe
NOKapaHHA y BUAI o6MexxeHHs abo mo36aB/ieHHs BoJji. Ha Hay gymKy,
6inb11 NpaBUIBHUH MiAxif Mae Micle y ctaTTi 95-6 KK Ykpainu. Amxe
3aKOHO/JaBellb, BUJIJIAIYM BUJAW 3JIOUYMHIB 32 CTyIleHEM TXKKOCTI
(ct.12 KK Ykpainu), KpuTepieM noisly BU3HA4Ya€ MOKapaHHA y BUJI
no36aBJieHHs BOJIi Ha MEBHUM CTPOK Ta WITpady y NeBHOMY po3Mipi,
ki mepenb6ayeHi 3a BUMHEHHS 3JIOUMHY B CaHKLiAX cTaTed (YacTUH
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crareit). [Ipy boMy BKas3yeTbCs, L0 IUTpad € TAKUM KpUTEPIEM Yy

BUIIA/IKy, KOJIM 1€ IOKapaHHs Nepej0ayeHo ik OCHOBHE MaKCUMaJbHO

MOXJIMBeE 32 BUMHEHHS 3/I0YHHY. TOMY HEKOPEKTHUM € BUKOPUCTAHHSA

y nyHkTax 1, 2 yactunu 1 ctatti 49 KK Ykpainu audepennifioBaHux

JIaBHICHUX CTPOKIB (ZjBa Ta TPU POKHU) 3aJIeXKHO BiJ| TOTO, IOB’I3aHe YU
Hi MOKapaHH# 3 M036aBJEHHAM BOJIL.

Sk 6yJ10 3a3HaYeHO BUIIE, Y YacTUHAX 2, 3 ctaTTi 96-5 KK Ykpainu
3aKOHO/|aBellb BUKOPUCTOBYE TEePMiH «JaBHICTb»: «mepebdir JaBHOCTI
3yNUHAETbCA..» (4acTMHa 2) Ta «mnepebir [AaBHOCTI
NepepuBa€EThCs...» (YacTUHA 3). BBaxkaeMo, 1110 MOHATTS «JaBHICTb» Ta
«CTPOK JJaBHOCTI» CNiBBIZHOCATHCSA fK Ljije Ta YacTUHA. [laBHICTb — 1ie
IOpUJMYHa KOHCTPYKLis KpHUMiHaJbHOro mnpaBa (uine), a CcTpok
JaBHocti - ii  enemednT (yactuHa). ToMy HaBeJeHi Bulle
dopmystoBaHHS € TepMiHOJIOriuHO HeTOYHMMH. Ha Hamy aymky, ix
JIOL[IJIbHO BUKJIACTH TaK: «epebir CTPOKiB JABHOCTI ... 3yIUHSAETBCA...»
(yacTvHa 2) Ta «Hnepebir CTpPOKiB JAaBHOCTi .. NepepUBAETHCA...»

(yactuna 3).

Y yactunax 2 Ta 3 crarti 95-6 KK Ykpainu nepeznb6adaroTbest
BUNAJKH, KOJU CTPOKHU JABHOCTI 3yNUHAKTHLCA Ta NepepHUBAKThCH.
3BepHEeMO yBary Ha pizHe ¢popMyJIFOBaHHS Mi/[CTaB 3yIMHEHHS CTPOKIB
JIAaBHOCTI B yacTHHi 2 cTaTTi 49 Ta B yacTuHi 2 ctaTTi 96-5 KK YKpainu.
Y nepuioMy BUNafKy MICTUTbCS KJacH4YHa BKasiBKa, Ka TpaAuLiliHO
BUKJIMKaJa Pi3HI T/IyMayeHHS1 B Teopil KpUMiHaJbHOro Ipasa. Tak,
oAHI BuyeHi BBaXalTb, W0 OyAb-fKa [Jig 0cobH, CHpsMOBaHa Ha
«3aMiTaHHA» CJAifIB 3JI04MHY, BJajle MAaCKyBaHHA B COLiaJIbHOMY
cepeZioBULi, 36epiraHHs «06iTy MOBYAaHKM» MPO BYMHEHHUM 3JI0YHH
PO3LIHIOETBCA K YXW/IEHHS BiJ ciaiAcTBa abo cyay, L0 3YMHUHSE
nepe6ir CTpokKiB AaBHOCTI [2, c. 89].

[Hma Toyka 30py, AKy MNiATPUMYIOTh, 30KpeMa, X. AJIIKIEpoOB,
0. B. Bayuin, H. /l. CyxapeBa. Ha AyMKy 1jux HayKoOBLiB, «0C00010, 110
YXUJISAETbCA BiJ| CHAicTBa Ta CyAy, BU3HAETbCA BiJjloMa LIUM OpraHaM
0co0a... IK TaKa, 1[0 BYMHHJIA IEBHUH 3JI0YHUH i 37iHCHU/IA NIeBHi il 3
MEeTOH0 NepexOBYBaHHS Miclisl CBOro nepe6GyBaHHsA Bif ciifcTBa a6o
cyny..» [3, c¢. 163-164]. He MoOXyTb po3riasjaTvucs TaKUMH, L0
YXUIAITBCA Bif caificTBa Ta CyAy 0co6H, IKi X04a il IPUXOBYIOTHCS B
HeBiIOMOMY HampsIMKy Mic/isl BYMHEHHs 3JI0OYHMHY, OJHAaK OpraHaM
JlOCYZIOBOTO CJiJICTBA PO HUX HiYOr0 HEBiZJOMO fIK NP0 KOHKPETHUX
0ci6, gKi BYMHHJM 3JIOYHMH, OCKIJIbKM Taki ocobu He BH3HaHIi
niZio3poBaHUMH a6o o6BUHYBayeHUMH [4, c. 12]. fk 3a3Hauae
10. B. BayniH, ik mpaBusio, «ie ocoba, BiAHOCHO sikoi BHHeceHa
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[IOCTaHOBA NpO TMNpUTsATHeHHs ii Ak o06BUHyBayeHoi Ta IIpo

oroJiolleHHs II po3iyKy a60 obpaHHS (3MiHM) 3amno6iXKHOTO 3aX0Ly»

[3, c. 164]. CaMe 1ig TOuKa 30py, HA HALlYy AYMKY, HAWOi/bII IPUHAHATHA,

OCKIJIbKM He MOXXHa TJYMauyuTH YXUJIEHHS BiJi opraHiB J0CyZ0BOro

CIiACTBA Ta Cyly HEOOIPYHTOBAHO IIUPOKO, BUSHAKYM TAaKUMU OY/b-

AKi Ail 3 mepexoByBaHHA 3JIOYMHY. AJ>Ke O MEeBHOro 4Yacy le MpaBo
oco6u [5, c. 21].

Bispi 4iTKO, Ha Hally AYMKY, cGOpMyJIbOBAHO MiJICTaBy 3yNHUHEHHS
CTPOKIB AaBHOCTI B 4. 2 cT. 96-5 KK YkpaiHu - nepexoByBaHHs BiJi opraHiB
JOCYZIOBOTO CJIJCTBA Ta CyAy 3 METOK yXUJIEHHs BiJi KpUMiHaJbHOI
BiJIIOBiZJA/ILHOCT], SIKIO MiCI[e3HAXO/PKEHHSI YIOBHOBAXXEHOI 0COOU
HeBifioMe. Take MoJ0XeHHS, HacaMIlepes y3roKyeTbcs 3 YMHHUMU KITK
Ykpainu. ¥ n. 2 4. 1 cr. 280 nroro Kopekcy opHiero 3 miacTaB
3yNUHEHHA  JOCyZ0BOr0  pO3CJIiJlyBaHHA HA3BaHO TaKy, LI0
NiZl03ploBaHUI NEepeXOBYEThCA BiJj OpraHiB CJIiACTBa Ta CyAy 3 METOIO
YXWJIEHHS Bif KpUMiHa/IbHOI BiiOBiA/IbHOCTI i oro Miclie3HaxoKeHHs
HeBifoMe.

[lepexoByBaTHCs Bifi opraHiB fjocyi0BOro caificTBa abo cyy Moxe
NiZ03pIOBaHUM, SKUM BHU3HAETbCA 0cC06a, HAKIH y NOpsAAKy,
nepefbayeHoMy cTaTTAMH 276-279 KIIK Ykpainu, noBigomieHo mpo
mifo3py, abo ocoba, sKa 3aTpUMaHa 3a MiZjo3pow y BYHWHEHHI
KpUMiHa/JbHOro mnpaBonopyuieHHss (4actuHa 1 cratrti 42 KIIK
Ykpainu). OuyeBUJHO, 10 BYMHUTH aHaJoriyHi Aii Moxe H
06BUHYBaueHHUH, IKUM BU3HAETbCA 0C00a, 0OBUHYBAJbHUHN aKT L[0J0
kol mepefaHUM J0 cyAy B NMOpsAKY, NepeabayeHoMy crtaTTero 291
nporo Kogekcy (yactuHa 2 cratti 42 KIIK Ykpainn).

[Iponenypa 3ynuMHeHHA [AOCYZOBOrO pO3CJAiJyBaHHA, a OTXe
KOHCTaTallifl Toro, 1[0 ocoba MepexoBYETLCS Bif, opraHiB A0CyZ0BOr0O
caigctBa abo cyLy 3 MeTOW YXUJEeHHS Bii KpUMiHaJbHOI
BiMOBia/JIbHOCTI, AKIO Miclle3Haxo/pkeHHsI 0cobu  HeBigome
BKJIFOYA€E: a) BUHECEHHS NMPOKYypPOpoM abo CJIiJYMM 3a MOro/pKEHHS 3
[IPOKYPOPOM BMOTHBOBAHOI IOCTAaHOBH, BiJOMOCTi PO 110 BHOCATLCA
Jl1o EAMHOTO PEECTPY AOCYAOBUX PO3C/Ii/lyBaHb; 6) BUHECEHHS CJIiIUUM,
HNPOKYpPOpPOM OKpeMoi MOCTAaHOBU NPO PO3LIYK Mif03PHOBAHOrO, AKILO0
JlOCyZloBe po3CJi/lyBaHHS He 3yNHUHSETbCA ab0 BKa3iBKa B IOCTAaHOBI
NpO 3YNUHEHHS [JOCYJOBOTO pO3C/IiflyBaHHs, SKIIO Take pillleHHs
NpUIMa€ETbCs, BiJOMOCTEH MNpO PO3LIYK Mif03pHOBAHOrO, NpO LI
BHOCATBHCS 10 EAUHOTO PEECTPY AOCY[O0BUX PO3CJaiJlyBaHb (YacTUHA 4
crarti 280, cratTa 281 KIIK Ykpainu).
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Takum yrHOM, popmy.roBaHHA cTaTTi 95-6 KK Ykpainu notpebye

NeBHOr0 BJOCKOHAJIEHHS], HacaMIlepe/[, 3 ypaxyBaHHSIM BifIOBiAHUX

3aKOHO/,aBYHMX M0JI0KeHb «CyMixHOI» cTaTTi 49 KK Ykpainu. BogHoyac

i 6inbw Bani ¢opmystoBaHHsA cTaTTi 95-6 KK YkpaiHu MoxyTb 6yTH

BUKOpPUCTAHI 3aKOHOJaBLeM /[ BJockoHasleHHs ctaTtti 49 KK
Ykpainu.
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FTop6a4eHko MaBAO AHATOAIMOBUY,
3A00YyBaY HauioHaAbHOI akaaemii CAyxbum 6e3nekm YKpdaiHu,
CTAPLUMM IOPUCKOHCYALT YMPABAIHHS MPABOBOrO 3a6e3neyeHHs
CAyx6u Be3nekn YKpaiHH

BU3HAYEHHA NPEAMETY KOHTPABAHAU HAPKOTUYHUX
3ACOBIB, NCUXOTPOMHUX PEYOBMUH, iX AHAAOTIB
YU NMPEKYPCOPIB ABO PAABCUPIKOBAHUX
NIKAPCbKNX 3ACOEIB

CborosiHi He3aKOHHUN 06Iir HAPKOTUYHUX 3aCOOIiB HAEXKUThb 0
rJ106aJ1bHUX NpPO6JIeM CY4YacHOCTI, OCKiJIbKM MOMy NpUTaMaHHUM BU-
COKHH CTYHiHb CycniJibHOI HE6e3NeYHOCTi, 3yMOBJIEHUH TSKKUMU Hac-
JIiIKAMU He TiJIbKY JJIs1 3J0pPOB’st OKpeMoi 0co6H, a ¥ A1 310pOB’sd Ha-
ceJIeHHsl, eKOHOMIKH, /11 KOXKHOI KOHKpeTHoi ciM’i Ta cycmisbcTBa B
LiJIOMY.

[IpoBiAHI BUeHi 3a3HA4YalOTh, 1[0 HAPKO/IJIKAMU aKTUBHO 3JiHcC-
HIOEThCSA NepebyZi0Ba HAPKOPUHKY B YKpaiHi, a/i>ke MOCTYNOBO TpaAu-
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I[iHI HAPKOTHUYHI 3ac06M POCJIMHHOTO MOXO/KEHHS (MaKoBa C0JIOMa,

MapuxyaHa) BUTICHSAIOTBbCA OijJbll CUJIBHUMH 3a CBOIM BIJIMBOM Ha

OpraHi3M JIIOJUHHU Ta HebGe3MeyHUMHU AJis i1 3J0pOB’s1 BUCOKOKOHI|EHT-

pOBaHMMM IpenapaTaM{, 30KpeMa, CUHTeTH4YHoro (amderamiH) Ta

HamiBCUHTETUYHOrO (repoiH, onmiaTu) nmoxojmxeHHs. Tak, Ha ¢oHi 36i-

JIbIIEHHA KIJIbKOCTI CIIO’KMBaviB HAPKOTUKIB B YKpalHi 3p0CTa€E NONUT

Ha pi3HOMAHITHI IX BUAU Ta COPTH, Y TOMY YMCJIi CBOEPiAHI HOBUHKU
CBITOBOI'0O HAPKOPHUHKY.

TeHJeHLi aKTUBHOI MepebyL0BHM HAPKOPUHKY B YKpaiHi Ta 36i-
JIbIIEHHS] 06CATIB HE3aKOHHOI0 06iry HapKOTHUKIB 3yMOBJIIOETHCS, 30-
KpeMa ¥ TakKMM CyCHiJIbHO He(e3NeYHUM sIBHLIEM sK KOHTpabaHza
HapKOTHYHMX 3aCc00iB, ICUXOTPONHUX PEYOBUH, {X aHAJIOTIB YU MpeKy-
pcopiB a6o danbcudikoBaHUX JiKapChKUX 3ac06iB, BiJ[MOBigaJbHICTD
3a AKy nepezabavena cT. 305 KK Ykpainu. OTke, Ha AaHUH Yac JOCJTi-
JDKEeHHSI LIbOTO CKJIaJly 3JI0YMHY, 30KpeMa MUTaHb HOro npegMeTy, 3a-
JINILAKTHCS JOCTaTHBO aKTyaJbHHUMU.

B pi3sHi yacu 3HAyHy yBary BUBYEHHI0O KPUMIiHAJbHO-IIPAaBOBUX
npo6JieM MpesMeTa 3JI0YMHY NPUAIIAIU Taki BueHi Ak M. l. BaxaHoB,
10. B. BayuiH, B. I. Bopucos, f. M. Bpaiinin, M. A. 'enbdep, B. K. TiicTiH,
B. K. 'puiiyk, B. I. T'ypos, 0. M. [lxxya, €. K. KaipxkaHos, 0. ®. KicTskis-
chKui, M. U, KopxxaHcbkui, I. A. Kpirep, B. M. Kyapsasues, II. C. MaTu-
meBcbkui, II. 1. Muxainenko, A.A. Mysuka, B.O. HaBpoubkui,
.. HoBockosioB, O.B.Haymos, M.I. IlaHoB, A.A. IliOHTKOBCbKUH,
0. . CBeTn10B, B. . CmacoBuy, 0. €. CnipizoHoBa, B. B. Ctamuc,
€.JI. Ctrpesabuos, M. C. Taranues, B. {l. Tauiii, O. M. TpaiiHis, €. B. ®ece-
HKoO, B. /. ®iniMoHOB Ta iHLIi.

BinpwicTiO BUeHUX MiATPUMYETbLCS TOYKA 30py, W0 NpPeSMETOM
3JIOUMHY HeoOXiJHO BBakaTH OyJb-sKi pedi MaTepiaJbHOro CBiTYy, 3
NEeBHUMHU BJIACTUBOCTSMHU SIKUX KpPUMiHaAJbHUUM 3aKOH NOB’SI3y€ HasiB-
HICTB y AisIX 0cO6U 03HAK KOHKPETHOTO CKJIaZy 3/I0YHHY.

[Ipu yboMy, IpeaMeT 3JI04HMHY He MOXKe OYyTH CaMOCTiHHUM eJe-
MEHTOM CKJIaJly 3/104MHY. Lle 3yMOBJIeHO TUM, 110 CKJIAJ 3JI0YHUHY fB-
Jise Cco6O0K0 CYKyNHICTh HOro o0G6OB’I3KOBHUX eJleMeHTiB (00’€KTa,
06’€eKTHUBHOI CTOPOHHU, Cy6’€EKTA, Cy6’ EKTUBHOI CTOPOHM). BifcyTHicThb
xo4ya 6 OJHOTO 3 LUX eJIeMEeHTIB BUKJIOYAE CKJIaJ 3J0YUHY i, OTXe,
KpUMiHaJbHY BIJNOBiJaJbHICTb. BifgTak, mnpeaMmeT 3JI04MHY, € He
060B’s13K0BUM, a GaKyJIbTaTHUBHUM L10/10 3araJIbHOTO NMOHATTS CKJIALy
3JI0YMHY, a OTKe, MOr0 MOKHa BU3HAYUTH JIMIIE K 03HAKY, a He eJie-
MEeHT CKJIafly 3J104nHy [1, c. 38-39].
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BogHouac, npeaMeT € OOOB’SI3KOBOI0 O3HAKOK TAKOI0 CKJALY

3JIOUUHY SIK KOHTpabaH/a HapKOTUYHUX 3aC06iB, ICUXOTPOMHUX peyo-

BUH, IX aHaJOTiB UM NpeKypcopiB a6o danbcudikoBaHUX JTiKapCbKUX

3aco6iB. Moro BU3HaYeHHA Ma€ BakJMBe 3HAUeHHS, OCKiIbKH JaHUH

3JIOYMH HAJIeXKUTh [0 TaK 3BaHUX «INpeJMeTHUX» 3JI0UMHIB. BifgcyT-

HiCTh Takoi 03HAaKU BUKJIIOYAE MOXKIUBICTh KBasTidikaLii JisHHA oco6u
3a BKa3aHOIO CTaTTel0.

[IpeameToM 3y104uHY, nepenbdadyeHoro cT. 305 KK Ykpainy, €:

- HApKOTHYHi 3acobu - pPeYyOBUHU NPUPOJHI YU CUHTETUYHI,
npenapaTH, pOCJWHH, BKJ4YeHi fo [lepesiky HapKOTUYHUX
3aco6iB, NICUXOTPONHUX PEYOBUH i NMpeKypcopiB, 3aTBepmaxe-
Horo noctaHoBoto Ka6iHeTy MiHicTpiB Ykpainu Bijg 06 TpaBHs
2000 poky Ne 770 (paui - [lepenik);

— ICUXOTPOIIHI pEYOBUHHU — PEYOBUHU NIPUPOAHI YU CUHTETHUYHI,
npenapaTy, Ipupo/iHi MaTepiay, BK/IodeHi fo [lepeniky;

— aHaJIOTM HapKOTHUYHUX 3ac00iB i ICUXOTPONHUX PEYOBUH — 3a-
6OpOHEeHI [0 06iry Ha TepuTopii YKpaiHU pe4OBUHU CUHTETH-
YHI Y¥ IPUPOJHI, He BKJIOYeHi 0 [lepesiky, XiMidyHa CTPYKTY-
pa Ta BJACTUBOCTI IKUX MOJIOHI A0 XiMiuHOI CTPYKTypH Ta
BJIaCTUBOCTEM HApPKOTHYHMX 3ac06iB i MCUXOTPONMHUX pedo-
BUH, ICUXOAaKTUBHY Jil0 AKUX BOHU Bi[TBOPIOIOTH;

- IpeKypcopyu HapKOTUYHHUX 3aCO6iIB i ICUXOTPOMHUX PEYOBUH —
PEeYOBUHH, IKi BUKOPHUCTOBYIOTbHCS AJs1 BUPOOGHUITBA, BUIO-
TOBJIEHHS] HAapKOTUYHUX 3ac006iB, NCUXOTPONHHUX PpPEYOBHH,
BKJIIOUeHi o [lepediky [2];

- ¢anbcudikoBaHi JiKapcbKi 3aco6u — 1ie JiKapcbKi 3acobu, sKi
YMHCHO NMPOMapKOBaHi HeileHTUYHO (HeBiAMoBigHO) BifoMoO-
cTaM (oZHiM abo JeKiJbKOM 3 HUX) MPO JiKapchbKi 3aco6u 3 Bi-
JANOBIJHUMH Ha3BaMM, 110 BHeceHi [0 Jlep>aBHOTO peeCTpy
JiKapCcbKHX 3aco6iB YKpaiHM, a Tak caMo JiiKapcbKi 3aco6u,
YMHUCHO Nifpo6JieHi y iHIIKH cnoci6, i He BignoBiAawTh Bifo-
MOCTAM (OZHIN abo AeKibKOM 3 HUX), Y TOMY YMUCJIi CKIaAy,
npo JiiKapchbKi 3aco6u 3 BiZMOBiAHMMM Ha3BaMH, L0 BHeCEHIi
Zlo Jlep>kaBHOTO peecTpy JiikapCcbKHUX 3aco6iB Ykpainu [3].

BignoBigHo g0 nyHkTy 12 noctaHoBu [lieHyMmy BepxoBHoro Cyny

Yxpainu Big 03 uepBHs 2005 poky Ne 8 «[Ipo cy1oBy NpaKTHKY y cripa-

BaX PO KOHTpabaHAy Ta MOpYylIeHHs MUTHUX MPaBUJI» /11 HASBHOCTI

CKJajy 3/104MHY, nepeabdadeHoro yactuHowo 1 ctaTti 305 KK Ykpainy,

po3Mip npeaMeTa KOHTpabaHAu 3HaueHHA He Ma€ [4]. OfHaK, 3/I04UH-

HOI0 NMOBHMHHA BU3HABATHCS JIMIIE TaKa KOHTpPabaHAa HAapKOTUYHHUX
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3ac06iB, ICUXOTPOIHUX PEYOBUH, IX aHa/IOriB Ta NpeKypcopiB abo da-

JbCcU)IKOBAHUX JIIKAPCbKUX 3ac06iB, SIKINO iX po3Mip He € HACTIJbKH
He3Ha4YHMUM, 110 NMiJNajJac i 03HAKA MaJIO3HAYHOTO JisIHHS.

BusHaueHHS HeBeJUKUX, BEJIMKUX i 0COGJMBO BEJUKUX KiJbKOC-
Tel HAPKOTUYHHUX 3aC00iB, ICUXOTPONHUX PEYOBUH i MPeKypCcopiB, 110
nepe6yBalOTh y HE3aKOHHOMY 06iry, NpoBOJUThCS Ha MiJCTaBi HaKasy
MinicTepcTBa 0oXopoHH 370poB’ss Ykpainu Bix 01.08.2000 p. Ne 188,
SIKUM 3aTBeppkeHi BianoBigHi Ta6auni NeNe 1, 2 i 3. OckisibKu KiJbKO-
CTi aHaJIOTiB HAPKOTUYHUX 3ac06iB Ta dasbcudiKoOBaHUX JIIKAPChKUX
3aco6iB He BU3HaYeHi y 3rafaHux Tab/uLsax, To 6yAb-AKa iX KiJbKiCTb
€ IpeIMeTOM KOHTpPabaHAH.

Bupiuyroun mnuTaHHSA 0po KBajidikalilo il BUHHOIO, CYyJA
NOBMHEH MaTH Ha yBasi, 10 B TUX BHUMNAJKaX, KOJU BOHHU OYyJIH
MOB’sI3aHi 3 HAPKOTUYHHUMH 3ac06aMH, IICUXOTPONHUMHU PEYOBUHAMHU
abo ix aHajoramMu pi3HUX BU/IIB, PO3Mip LMX 3ac06iB (peyOBHH)
BHU3HAYAETHCSA BUXOJAYM 3 IX 3arajibHOI KiJIbKOCTI. fKujo »x mopsy, i3
TaKMMM 3aco6aM{ 44 peYOBUHAMHU NpeJMeTOM 3JI0OUMHY OyB Lie U
NpeKypcop, HENpUIyCTUMO O6G’€AHYBATH IX KIJIBKICTb i3 KiJbKiCTIO
OCTAaHHbOTO. MOXHa CKJIQZiaTH JIMIIe KiJbKICTb NPEeKypcopiB pisHUX
BUAIB [5].

Ha panHuil yac cepejy BUeHUX Ta NPAKTUYHUX MpaliBHUKIB
TPUBAIOThb JAUCKYCii 100 HeOOXiHOCTI pO3LIHUpPEHHS NpeLMETYy
CKJaZy 3JI0YMHY, BiAMOBifa/JbHICTh 3a sIKUM nepenbadeHa cT. 305 KK
YkpaiHH, 30KpeMa OTPYHHUMU Ta CHUJABHOAIIOYMMHU pPeYOBHUHAMH,
OCKIJIbKM iX INepeMillleHHs1 He MOXXe YTBOPIOBAaTH KOHTpaGaHAY K
3JI0uMH y coepi rocnogapcbkoi JAissbHOCTI. [lepeMileHHS Takux
PEYOBHH IO CyTi MOPYIIYe MOPSALOK CYCHIJIbBHUX BiJHOCMH y cdepi
OXOPOHHU 3/10POB’sl HaceJeHHs.

Y 3B’a3ky 3 uuM, Copoka C.O.mpomoHye 3BY3UTH HpefMET
3JI0uuHy mnepeabadyeHoro 4. 1 cr. 201 KK VYkpainy, masgxom
BUKJ/IIOYEHHS CJIiB «OTPYHHI, CUJIbHOJiI0YI peYOBUHMY, | BKJIIOYEHHA X,
JudepeHLilOBAaBIIY BiANOBiAANBHICTE 3a/exHO Bij ix po3mipy
(HeBesqMKUH, BeJUKUH, 0cO06UBO Besaukuii), 1o ct. 305 KK Ykpainy,
TUM CaMHUM PO3IUHMPUBLIYU NPeAMET 1IbOTO 3JI04UHY [6, c. 10].

Oxkpim TOTO, 3 Or/IAAAY HA 3arpO3J/IUBi MaclITabu MOLIMPEHHS Hap-
KOMaHii y cBiTi, 306i/blIeHHs1 KiJbKOCTI HapKo3aJeXHWUX TpoMajsiH
YKkpainu, TeHJieH1lil 3pocTaHHA 06CATiB HAPKOTHYHHUX 3aC00iB Ta MCHU-
XOTPONIHUX PEYOBHUH, BUTOTOBJIEHUX B YKpaiHi, Ta 3 MeTOI HeJOoIly-
LIEeHHS1 TepeTBOPeHHs YKpaiHU Ha KpaiHy-BUPOOHUKA HAPKOTHYHUX
3aco6iB Ta CTBOPEeHHsI po3raJy»KeHoi Mepexi HapKosabopaTopiit goui-
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JIbHUM BUJAETHCS MOCUJIUTH JilepKaBHUN KOHTPOJIb 32 IHCTPYMEHTaMHU

Ta 06J1alHAaHHAM, sIKe MOXKe OYTH BUKOPUCTAHO /Il BUTOTOBJIEHHS Ha-
PKOTHUYHUX 3aC006iB, ICUXOTPONHHUX PEYOBHH ab0 iX aHa/OriB.

[lig 061ajHaHHAM, IPU3HAYEHUM /111 BATOTOBJIEHHSI HAPKOTUYHUX
3aco6iB, MCUXOTPONHUX PEYOBHUH abo X aHaJIOriB, HOTPIGHO PO3YMITH
amapaTd, NPUCTpol, NpWJIaZH, 3a JONOMOrow SKUX Li 3acobu M
PeYOBUHM BUTOTOBJISIIOTbCA (HANPUKJAJ, KOHJeHcaliHa Tpyo6a,
BUNIAPHUK, TreHepaTop MNapH, INpec, HeoOxifHI [ BUTOTOBJIEHHS
ramuiy), 4Yd OKpeMi By3/aHd, JeTaji BiANOBiJHOro arperarty
(Hampuk/aaZ, HaAcoc A BiICMOKTyBaHHf ¢iJbTpa NpU INeperoHui
omito) [5]. BukopucraHi AJid BUTOTOBJIEHHS HApPKOTHUYHHUX 3acobiB,
NCUXOTPONIHMUX peYyoBUH abo ix aHajoriB mnob6yToOBI NpeaMeTH
(KyXOoHHUH ToCyZ, MJMHOK /JJs KaBM, M'sicopybka TOILO)
00/1aflHAaHHAM, MPU3HAYEHUM JJis 1€l MeTH, 3a 3MICTOM 3aKOHY He
BU3HalOTbcA. He HaznexaTh A0 3a3HayeHoro o6JafHaHHA 1 Taki
npeAMeTH MeJWYHOrO MpHU3HAYeHHs, $K UINPULY, CTaHAApTHI
dyakoHu A5 po3dacyBaHHA JIKiB, CKIAHI BiABiAHI TpyOKH Ta iH. [5].
BusHayeHHs MOHATTS «i{HCTPYMEHTY, 1[0 MOX<€e OYyTH BHUKOPHUCTAHUU
JUI BUTOTOBJIEHHS HapKOTUYHHUX 3acC06iB, NCUXOTPONMHUX PEYOBUH
a6o Ix aHaJI0TiB» CbOT'0/IHI B 3aKOHOJABCTBI YKpaiHU BiiCyTHE.

CoorogHi KK Ykpainu y cT. 313 nepenbadyae KpuMiHa/bHY BiAIno-
Bifa/bHICTD JiMIlle 3a BUKpaJleHHs, TPUBJIACHEHHS, BUMaraHHs 06/1a/-
HaHHS{, IpU3HA4YeHOro JJisl BUTOTOBJIEHHS] HAPKOTUYHHUX 3ac06iB, McuU-
XOTPONHUX PEYOBHH ab0 IX aHa/IOTiB, YU 3aBOJIOJIHHS HUM LLIAXOM
maxpaicTBa abo 3JI0BXKMBAHHS C/1yK00BUM CTAaHOBHILEM Ta iHUI He-
3aKkOHHI Aii 3 TakUM 06/1aZfHAaHHAM. Y CBOW 4epry, Aucrnosunisa 4. 1
cT. 305 KK Ykpainu nepej6ayae BUuepnHui nepesik 3aco6iB Ta pedo-
BUH, L0 € NpeAMEeTOM LbOTo 3JI04UHY [7, c. 904], ToMy HanmpukJaj,
KOHTpabaHja 06J1alHAHHS, TPU3HAUYEHOI0 [I/I1 BUTOTOBJIEHHSI HAapKoO-
TUYHUX 3aC06iB ab0 NCUXOTPONHUX PEUYOBUH, He MOXe OYTH KBasidi-
KOBaHa 3a 3rafiaHolo crtartero KK Ykpainu.

BcTaHOB/IEHHS1 [i€BOT0 Jep:KaBHOTO KOHTPOJIO 32 TaKUMHU iH-
CTPyMeHTaMH Ta 006JIafiHAaHHSM MOXJIMBE LIJISXOM NPUHHATTS OKpe-
MOTO NiZI3aKOHHOT0O HOPMAaTHBHO-NPAaBOBOTrO akTa abo >X BHECEHHS
BianoBifAHUX 3MiH g0 [lepesiky 06/1alHaHHS, iK€ BUKOPUCTOBYETHCS
JlJIs1 BUPOOHUIITBA, BUTOTOBJIEHHS] HAPKOTUYHUX 3ac06iB, ICUXOTPOI-
HUX PEYOBHH i MPEKypCcOopiB Ta MiJJsira€e KOHTPOJIO (3aTBepAKeHUU
noctaHoBoto KabiHeTy MinicTpiB Ykpainu Big 05.03.2008 Ne 140), B
SAKOMY CJIiJl mepei0a4uTH YIO0CKOHA/JEHUH CIIUCOK TaKUX IHCTPYMEHTIB
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Ta 06JiafiHaHHS, NepeMillleHHs] AKUX Yepe3 MUTHHUM KopZoH YKpaiHu
6y/Ze 3a60pOHEHO 260 06MEKEHO.

3 ypaxyBaHHSIM BHUKJAZleHOIO Ta 3 MeTOK MNOJaJbIUOl pilry4ol
NpOTHUAIT KOHTpPab6aH/li HAPKOTUYHUX 3aC06iB, ICUXOTPONMHUX PEYOBUH,
ix aHasoriB uyuM mnpekypcopiB ab6o ddanbcudikoBaHUX JiKaAPCHKUX
3aco6iB, a TaKOX HeJONYIIeHHs 3aBJaHHS IWKOAM CYCHiIbHUM
BiflHOCHHaM y cdepi OXOPOHMU 3/40pOB’S HacesJeHHS, HE3aKOHHOIO
BUTOTOBJIEHHS B YKpaiHi CHJIBHHUX 3a CBOIM BIJIMBOM Ha OpraHi3sMm
JIIOJJMHU Ta HebOe3NedyHUX JJ 1i 3/0pOB’sl BUCOKOKOHLIEHTPOBAHUX
npenapariB, 30KpeMa, CHHTETUYHOTO Ta HaMiBCHHTETUYHOIO
[IOXO/PKEHHs, Ha CbOrOJHI aKTyaJbHUMM 3a/IMIIAIOTLCA IPONO3ULii
I10J0 PO3IUHMPEHHs NpeAMETY CKJIaAy 3JI04MHY, NepefoadyeHoro Cr.
305 KK YkpaiHy, 3a paxyHOK:

- OTpPYHHHX Ta CUJIbHO/II0OYUX PEYOBHUH;

- IHCTpyMeHTiB Ta 06/1aiHaHHA, NpU3HAYeHUX  JJid

BUTOTOBJIEHHS] HAPKOTUYHUX 3aC06iB, ICUXOTPONHUX PEYOBUH
abo ix anaJsoris.
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AopoxuHa IOAMa AHATOAbEBHAQ,
AOLLEHT KadpeApPbl IPAXAQHCKOTO M XO39MCTBEHHOTO MPABA
BbicLuero y4ebHoro 3aseaeHms «tHaAUMOHAABHAS AKAAEMMS YIIPOBAEHUSY,
KAHAMAQT IOPHMAMHECKMX HAYK

YITOAOBHAf OTBETCTBEHHOCTDb 3A NMPECTYNAEHUA NPOTUB
COBCTBEHHOCTU, COBEPLUAEMbBIE MYTEM UCNOAb3OBAHUA
KOMIMbIOTEPHOW TEXHUKU, MO 3AKOHOAATEAbCTBY
3APYBEXHbIX CTPAH

[Ipo6/1eMBI YyroJIOBHOM OTBETCTBEHHOCTH 3a MPECTYILJIEHUS TPOTUB
COOCTBEHHOCTH, COBepllaeMble C HCIO0Jb30BAHUEM KOMIbIOTEPHOUN
TeXHUKH, Bce yallle oOpallaioT Ha ce6s BHHMaHHe KaK Y4YeHbIX TaK U
NPaKTUKOB. JTO TakK e BHUJAHO U3 PekoMeHjalnui, KoTopble ObLIU
npuHaTel  CoBeToM EBpombl, 1ieJib  KOTOPBIX -  BBIPAabOTaTh
COTJIAaCOBAaHHbIM MNOAXOJ, TOCYJapCTB NpH BHECEHUM HU3MEHEHUH B
YTrOJIOBHO-NIPABOBOE U YTOJIOBHO-NIPOLeCyaJbHOE 3aKOHOAATENbCTBO.

B PexomeHnzanuax N2 9 3akpenieHO NOHSITHE «IPECTYIJIEHHE C
WCNOJb30BaHUEM KoMObloTepa». OfHako, NpPU3HAHO, YTO JaTbh
onpejesieHUe NM0oJ0OHOro NpPeCcTyIlJIeHUsl JOBOJIbHO cl10XHO. He Bcsikoe
WCNOJb30BaHUE  KOMIBIOTEPHOM  cHUCTeMbl  06pa3yeT  COCTaB
KOMITBIOTEPHOTO MpecTymieHus. Takum 06pasoM, B Pekomenaaruu Ne 9
MOHATHE [JAHHOTO MNPECTYIJIEHUs 3aKpemJisieTcsl 4yepe3 NPHUMEPHbIN
nepeyeHb KOHKPETHbIX JEeNCTBUN, KOTOpble B COBOKYNHOCTH JalOT
npeJcTaB/JeHUe 0 KOMIbIOTEPHBIX NPECTYNIEHUIX.

[lo3fHee TepMUH «IPECTYILJIEHHE C UCIO0JIb30BAHUEM KOMIIbIOTEpa»
OblJ1 3aMeHeH TEPMUHOM «IIPeCTYIlJIEHHe, CBSI3aHHOEe C UCIO0JIb30BaHUEM
MHQOpPMALIMOHHBIX TeXHOJIOTUM». PekomeHpauusamu Ne (95) 13
MOIYEPKUBAJIOCh, YTO NMPECTYIJIEHHS, CBSI3aHHbIE ¢ THPOPMAIMOHHBIMHU
TEXHOJIOTUSIMM, MOTYT COBEPIIATBCS C MOMOLIbID KOMIBIOTEPHOU
cucteMbl. CucrteMa MOXeT ObITb OOGBEKTOM MPECTYIJIEHUH MpPOTUB
COOGCTBEHHOCTH.

KoMnbloTepHble NpeCTyIIEHUs CTadu NpeAMETOM HCCAe[0BaHUN
CPaBHUTEJbLHO HeJJaBHO, He CMOTPSI Ha TO, YTO TEPMUH «KOMIIbIOTEpHas
NpPecTYNHOCTb» NoaBMJICA ele B 60-x IT. XX Beka, a MPU3HAKU JAaHHOTO
npecTyrieHus: chopmyrpoBanbl B 1979 r.. [Hoceosioruyeckue acneKThbl
NpUpPOAbl U CYUHOCTH  YrOJIOBHO-NPAaBOBOM  XapaKTEPUCTHUKHU
NpeCcTYIJIEHUH JaHHOTO BU/JA ONpeAesioT U obliue MeTo[0I0rM4YecKue
MOAX0/Abl K pa3paboTKe 3TOW XapaKTEPUCTUKHU. B CBA3U € 3TUM BaXKHO
chopMyIMPOBATH NOHATHE KOMIIBIOTEPHOIO IPECTYJIEHUS.

Y 3apy6exXHbIX TEOPEeTHUKOB YTOJIOBHOI'O [IpaBa eCTh CBOe BUJeHUE
JlaHHOU Mpo6JieMbl. [0 MHEHUIO HU/epJIaH/[CKUX VIEHBIX, CYIeCTBYET
© fopoxwuHa t0. A, 2014 45
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MHOXECTBO TPYAHOCTEH B TOM, 4YTOOGbI CHOPMYJIUPOBATH [AAaHHOE

onpefeneHve. Takum o06pa3oM, NpHMeHeHHe [ABYX OIpejeseHUuN

(B y3KOM M ILIMPOKOM CMBICJIE) JaeT BO3MOXKHOCTb 0O'beMHee U I'1y6xKe

PacKpbITb NOHATHE WU XapaKTePUCTUKY JAHHOTO BHJA NMPECTYIJIeHUH.

B y3koM cMbIcjie - 3TO IpPeCcTyIlJIeHHWEe, KOTOpPOe HEeBO3MOXHO

COBepIIUTh (€3 WCHOJb30BAaHUSA KOMIBKTEPA, B MIHPOKOM -

WCIO0JIb30BaHHE KOMIbIOTEpPA KaK O6BbeKTa WM HHCTPyMeHTa
npectymiaeHusd [1, c. 10-11].

B CIIA HeT o0O6LIENPUHATOTO OIpeAeSeHUsT KOMIbIOTEPHbIM
npecTynaeHusM. Kaxablil IITaT UMeeT CBOM 3aKOH, pacCMaTPUBAIOILIUI
MpecTyIJIeHUs B JaHHOM cdepe.

[lIBelinapckye  y4yeHble MOHUMAKT MOJ  KOMIBbHTEPHBIMHU
NpeCcTyIJIeHUsIMAU  BCe TpeJHAaMepPeHHble U  MPOTUBO3aKOHHBIE
JIeCTBUS, KOTOpble MPUBOAAT K HAHECEHHWIO yilepba HMYIIECTBY U
COBeplIeHHe KOTOPBIX CTaJ0 BO3MOXKHBIM, NpexJAe Bcero 6Jsarojaps
3JIEKTPOHHOM 06paboTKe UHPOpPMALUH.

OnHako psiZi yYeHbIX BbICKAa3bIBalOT COMHEHHS O 11eJ1eC000Pa3HOCTHU
WCIOJIb30BAaHUS IaHHOT'O0 TEPMHUHA, ITpeJjiaras 3aMeHUThb ero Ha 6oJiee
IMPOKOe TOHATHE «MHPOPMALMOHHBIE MPECTYIJIEHUS», YTO MTO3BOJUT
abCcTparupoBaThCs OT KOHKPETU3alMK CPeJICTB NpecTyIieHus [2, c. 11].
Mbl cuMTaeM, 4YTO K YHUCIYy KOMIBIOTEPHBIX IpeCcTyIJIEHUH
Lesieco06pa3HO OTHECTU U IpecTyIlJieHuss B cdepe KOMIbIOTEPHOU
vHbOpMaLMY, U TPeCTYIJeHUs], COBepllaeMble C HCIO0JIb30BaHUEM
KOMIBbIOTEPHBIX TEXHOJOTH.

[IpuBoAst apryMeHThl, OOBSCHSIONINE JAHHYK MO3ULMI, B MEPBYIO
ouepe/lb HEOOXOAMMO OIpeJeNUTh, YTO €CTh NPeAMETOM JAHHOTO
npectymieHus.. CyliecTByeT MHeHHe, YTO HCIO0JIb30BaHHE TepMHHA
«MHpopMaLua», NpeAnosaraeT BO3SHUKHOBEHHWE MaTepHUasbHO-IHepre-
TUYeCKOro cUrHasa. MUcxois U3 ero mprUpoAbl, MOXKHO YTBEPKAATh, UTO OH
OTBeyaeT BCeM TpebOOBaHUAM, INpPeAbAB/ISAEMbIM K IpeIMeTy
MPECTYIJIEHWST B YTrOJIOBHOM TMpaBe. Mcmosib30BaHHE KOHKPETHOTO
060py/10BaHus NpeHa3HAYEHO TOJIBKO J/Is1 paboThl ¢ HHGOpMaIMel.

KomnbioTepHass TeXHUKA MOXET SIBJATHCA KaK CIOCOO0M, TaK U
CpeACTBOM COBepLIEHHUS NpecTynJeHUs. JJBOMCTBEHHOCTb 3HAYEHUS B
JlaHHOM cJIydyae BO3MOXKHa 6Js1arojapsi caMoi pupo/ie KOMIbIOTEPHON
TeXHUKHU. [I[puMeHHTe/NbHO K MOC/AeJHEeHd rpynne HOpOTUBONpPAaBHBIX
JleIlHUW, B 3aKOHOJAaTeJbCTBe psfia 3apyOexHbIX ToCyAapCTB
CHelHaJbHO BBIJIENSAITCA COCTABbl MHPECTYIJIEHWH, OXpaHSIue
HMYyLIeCTBEHHblE OTHOLIEHUS OT IMPECTYNHBbIX TMOCATAaTENbCTB,
COBepIIAEMBIX C UCN0JIb30BaHUEM KOMIIbIOTepa [3].
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Tak, yrosioBHoe 3akoHoAaTebCTBO CIIA, mocBsinmieHHOE Gophbe C
KOMIBIOTEPHBIMHU MPECTYIJIEHUSIMH, OTJIMYaeTCs CBoeoOpasueM U
MOCTOSIHHBIM 00OHOBJiIeHMeM. OcHoBHOM 3akoH CIIA, kacawmmics
KOMIBIOTEPHBIX NpeCcTyIlJIeHU#, 6bl1 chopmynupoBaH B 1986 .
«0  MoOuIeHHHWYeCTBe W  3JIOYyHOTPEOJIEHUSX, CBA3aHHBIX  C
KOMIIbIOTEPAMH», a BIIOCJAELCTBUU COCTaB «MOUIEHHHYECTBA C
WCNO0JIb30BaHHEM KOMIbIOTepoB» Boulea B CBox 3akoHoB CIIA. B
naparpade 1030 (a) (4) CBoga 3akoHoB CIIIA MoLIEeHHHUYECTBO C
WCIOJIb30BaHMEM  KOMIIbIOTEpAa  ONpejesiseTci  KakK  JOCTYII,
OCYIeCTBJISIEMbIU c MOIIEHHUYeCKUMU HaMepeHUsIMH, u
HCI0JIb30BaHUE KOMIIBIOTEpPA C L[eJIbI0 TOJYYeHHS Yero 6bI TO HU ObLIO0
LLeHHOTO MOCPeACTBOM MOUIEHHUYEeCTBa, BKJKYAsgi He3aKOHHOe
WCIO0/Ib30BaHUE  MallMHHOro  BpeMeHH (T. e. GecmiaTHoe
WCI0JIb30BaHHE KOMIIBIOTEPHBIX CeTel M CEepBEPOB) CTOHMMOCTBHIO
6osiee 5 Tbic. mosnapoB CIIA B TeueHue roja, T. e. 6e3 OIJIAThI
HCMO0JIb30BaHUSI KOMIIbIOTEPHBIX ceTel U cepBepoB [4, c. 51].

Cpenn 3aKOHOJATEJbHBIX AaKTOB SIMOHHM, PETrYJAUPYIOLIUX
MpPaBOOTHOLIEeHUs] B cpepe MHPOPMAIMOHHBIX TEXHOJIOTUH, cleAyeT
Ha3BaTb YTOJIOBHBIA KoJeKC M 3akoH «0 HeCaHKIMOHHWPOBAaHHOM
NPOHUKHOBEHUU B KoMIbloTepHble ceTu» 2000 r. CorsiacHo CT. 246-2
YK fnoHun 3a KOMIBIOTEPHOE MOILIEHHUYECTBO HaKa3blBaeTCs
«Ioboe JIMILO, U3roTaB/JAMBawllee QajbliNBble 3JeKTPOMarHUTHbIE
3alMCH, CBUJAETENbCTBYIOLIME O MNPUOOPETEeHWH, U3MEeHEeHUU HJIU
NOoTepe HMYLIECTBEHHbIX IIpaB, NYyTeM BHeCEHUs B KOMIBIOTED,
WCI0JIb3YEMBIN B [,€JI0BbIX ONlEpaLUsX UHBIM JIMLOM, JIOKHbIX CBeJeHUH
WJIM KOMaH/[{ JTM60 mycKarwuiee GaybIINBbie 3JIEKTPOMarHUTHBIE 3aITUCH
B obpallleHHe B X0/l /1eJIOBBIX ONlepaluii Apyroro JuIa, ¥ NoJayJyarliee
OT 3TOTO HE3aKOHHBIA J[J0X0J JMO0 CIOCOOCTBYMIOIEe MOJyYeHUID
HE3aKOHHOTO0 I0X0/la TPpeThbUM JULoM» [4, c. 49-51].

OTBeTCTBEHHOCTU 3a KOMIIbIOTEPHOE MOILIEHHUYECTBO COTJIACHO
naparpady 263a YK OPI' mojyexuT auI0, KOTOpOe, «AeHCTBYS C
HaMepeHHeM MOJYIUTh AJIs1 ce6sl WU TPEThEro JIUIAa UMYIeCTBEHHYHO
BBITO/y, IPUUUHSAET BpeJ, UMYLIEeCTBY JpPyroro JiMla, BO3JeUCTBYs Ha
pe3yJbTaT 06pabOTKU [JaHHBIX MyTEeM HENPABUJIBHOTO CO3/JaHUS
IporpaMM, HUCNOJiIb30BaHUS HENMpPaBUJIbHBIX WM HEMOJIHbIX JAaHHBIX,
NyTeM HeNpaBOMOYHOIO HCIOJIb30BaHUS [JaHHbIX WJU HUHOTO
HeIpaBOMOYHOTO BO3/lefiCTBHA Ha MHpolecc 06paboTKU AaHHBIX». B
JlAaHHOM CJlyyae KOMIbIOTEpP UCHOJIb3YEeTCSl KaK Opy/Ue COBepLIeHHUs
NpecTyIJeHus, TMOCKOJbKY ykKa3aHHble B § 263a YK OPI' dopmel
peanu3anuu 06’beKTUBHONW CTOPOHBI BBICTYNAIOT UMEHHO B KauecTBe
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Croco60B JOCTMKeHUsT KopbIcTHOM wnesaun [5, c¢. 110-118]. Cytb
KOMIbIOTEPHOI'0 MOLIEHHHWYeCTBa 3aKJ/K4YaeTci B TOM, YTO OOMaHy
no/BepraeTcsi He 4eJOBEK, a MporpaMma, IOCKOJIbKY yIlepo
MMYyLIeCTBY NPUYMHSETCS BO3JEeHCTBUEM Ha Mpolecc MepepaboTKU
MHPOpPMAMU U NYTEM HENPABUIBHOTO YCTAaHOBJEHHUS IPOTPAMMBI,
WCII0JIb30BAaHUSI HEBEPHBIX WJIM HEMOJHBIX JAHHBIX, @ TaKXe MyTeM
HENPaBOMOYHOTO WCIOJIb30BaHUSI JAHHBIX WJIM HENPaBOMOYHOIO
BO3/IeMCTBUS Ha MPOIeCCh] MepepaboTKU JaHHbIX [6, . 463].
YrosoBHbIN KojAekc PpaHIUMU BKJOYAET pas3IU4yHble COCTaBbI
60JIbLIOr0 YMCJIa KOMIBIOTEPHBIX MPECTYIJIEHUH: MocAraTe/ibCTBa Ha
JlesITeJIbHOCTh N0 06paboTKe JJaHHBIX aBTOMAaTU3UPOBAHHBIX CUCTEM;
MOCATATeNbCTBA, CBfI3aHHBIE C HCHOJb30BAaHUEM KapTO4YEK W
00paboTKOM JaHHBIX Ha IBM; He3aKOHHbIe JIeHCTBUS, COBEpLIaeMbIe C
KOMIIbIOTEPHOU HMHopMalMeil B yiiep6 HUHTepecaM rocCyJapcTBa, U
T.A. Opgnako cnenuanipHo YK ®paHnuu He BblJesnsieT COCTaB,
MOCBSALIEHHBIA OXpaHe UMYLeCTBEHHbIX OTHOILEHUH, ocsAraTebCTBa
Ha KOTOpble OCYUIeCTBJSIOTCA C UCHOJb30BaHUEM KOMIbIOTEPHOU
TexHUKU [7, c. 11]. B To ke BpeMss HOpMbI ¢paHIiy3sckoro YK
3al[MIAI0T CaMU HWHQPOpPMALMOHHbIE CHUCTEMbI U HUX HPOTPAMMHOE
obecrnieyeHue KaK 00'beKTbI COGCTBEHHOCTH.

CITMCOK UCIIOJIb30BAHHBIX NCTOYHHUKOB:
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285c.

3. XwiwoTa B. B. Heo6xoauMocTb YCTaHOBJIEHUSA YroJIOBHOM
OTBETCTBEHHOCTH 3a XHIeHHs], COBepllaeMble C HCIOJIb30BaHHUEM
KOMIIbIOTepHOH TexHUKH // KpuMuHosornyeckuit xxypHan BI'YIII. -
2012.-Ne1.-C.26-31.

4. CrenaHoB-Erusann, B. OTBeTCTBEHHOCTb 3a  KOMIIbIOTEPHbBIE
npectymieHus // 3akoHHOCTb. — 2005. - N2 12. - C. 49-51.

5. OpJsoBckas H. A. 3apyO6exxHbIN ONBIT NPOTUBOAEHUCTBUSA
KOMIBIOTEPHOH NPECTYNHOCTH (Mpo6JieMbl KPUMHHAJIU3ALUM U
Haka3syeMocTH) // WUHbopManoHHbIe TEXHOJIOIUH U 6€30IacHOCTb :
MexayHap. KoHo. - Beim. Ne 1. - K., 2003. - C. 110-118.

6. JKanuuckuit A.3J. CoBpeMeHHOe HeMelKOe yroJjioBHoe IpaBo. - M.,
2006.-463c.

7. MasypoB B.A.KoMmnbioTepHble NpecTymJeHUs: Kiaaccupukanus u
crnoco6bl mpoTuBoAercTBUs. — M., 2002. - C. 11.
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€AHak B's4ecAaaB MuxaniAoBmY,
3200yBaY KWIBCbKOrO yHiBepCcUTETY MPABA HALLIOHOABHOT OKAAEMII HaYK
YKpdiHW, NpOKYypOp NPOKYPATYPHU IHAYCTRIAABHOTO
POMOHY MICTa AHIMPONETPOBCHKA

CAIAYUNA CYAAS 9K CYB'EKT MOCTAHOBAEHHSA CYAAEIO
(CYAAAMU) 3ABIAOMO HEMPABOCYAHOIO BUPOKY,
PILUEHHS, YXBAAU ABO NOCTAHOBM (CTATTS 375 KK YKPAIHU)

KpuminanbHUi mnponecyanbHui kozekc YkpaiHu (gani - KIIK
YkpaiHu) 3anpoBajiUB HOBOro Cy6’ekTa peasisanil cyfoBoi ¢yHKLIT y
KpHUMiHaJbHOMY NIPOBa/KEHHI — CJIIAY0ro cyAA10. 3rilHO 3 NyHKTOM 18
yactTuHU 1 crarTi 3 uboro Kojekcy ciaifuuil cyansa - ne cyansa cyay
nepuoi iHCTaHLil, O NOBHOBa)KEHb SIKOTO HaJIeXXUTb 3AiACHEHHS Yy
nopsiJiKy, nepejbadeHoMy LuM KojekcoM, cyZoBOTO KOHTPOJIIO 3a
JIOTPUMaHHAM INpaB, CBO6OJA Ta iHTepeciB 0ci6 y KpUMiHaJbHOMY
NpoBaJpKeHHi, Ta y BUNaaKy, nepeabdadeHomy ctatti 247 KIIK Ykpainy,
- roJIoBa YW 3a MOro BU3HAYeHHAM iHIUUH cy[ja AnesslilHOTO Cyay
ABToHOMHOI Pecny6saiku Kpum, anensniiiHoro cyay o6JsacTi, MicT
KueBa Ta CeBacronous. Chiguuit cyansa (caigui cypni) y cyai mepuoi
iHcTaHLii 06MpaeTbCcsa 360paMu CYAMIB 3i CKJIaAy CYAJIB LbOTO CYAY.
To6To, 3rifHO 3 TaKUM BHU3HAYEHHSM MOXXHA BUOKPEMHUTH [JIBA BUAU
CHiJYUX CYyAAiB: caifdi cyaAl MicneBUX CyAiB, IPO AKUX TOBOPUTLCH Y
BUIIe3a3HaveHill cTaTTi, Ta caigdi cypai anensuidiHux cyai, ki
nepenbaveHi y ctatti 247 KIIK Ykpainu. BigmiHHicTb MiX HUMU
MO0JIATA€E B MOPSAJKY PU3HAYEHHS.

3a KIIK VYkpainu 2012 poky 3ano6ixkHi 3axonu, 30KpeMa i
TpUMaHHS i BapTOl0, 3aCTOCOBYKTbCA: Mif dYac JOCyZ0BOrO
po3ciifyBaHHA - CJAiA4UM Cy[Jer0 3a KJIONOTaHHAM CJiJ4YO0ro,
MOTO/P)KEHUM 3 MPOKYypopoM, abo 3a KJONOTAHHSAM IPOKYypopa, a mif
yac Cy/OBOTO INPOBAPKEHHS - Cy[AOM 3a KJONOTaHHfAM HpOKypopa
(yactuna 4 ctaTtTi 176). 3rigHo 3 yactuHoto 1 ctatTi 233 KIIK Ykpainu
NPOHUKHEHHS [0 >KUTJa YW iHIIOr0 BOJIOJAIHHA 0COOU MOXJ/IMBE Ha
miAcTaBi yxBaau cJaigdoro cyaai. lle cTocyeTbcsa Takux CHIif4uUX
(po3wykoBuX) [Jid AK: 0OOLIYK, OrJsj, CIAYAM eKCIepUMEHT, 110
NPOBOJAATHCA V KUTJII 4K iHIIOMY BOJIOJiHHI ocobu. O6CTexeHHS
ny6J1iYHO HEeJOCTYIHUX MiClib, )KUTJIa UM IHILIOr'0 BOJIOJIHHS 0COOU SIK
HerJlacHa cJifya (posllyKoBa) Aif TakoX HNPOBOJUTLCA Ha miAcTaBi
yXBaJu caigyoro cypni (wactuHa 4 ctaTTi 267). BTpydaHHs ¥y
NpHUBaTHe CHIJIKYBaHHA 3AIMCHIOETBbCA 3a YXBaJOK CJIAiA4Oro cyani
(vactuHa 1 crtarTi 258). PisHOBHAAMU TaKoro BTPY4aHHS € HerJacHi
cnipui (posmykosi) gii: 1) ayzgio-, Bijeo KOHTpPOJIb 0co6H; 2) apeLiT,
© €aHak B. M., 2014 49
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orniax 1 BWiMKa KopecnoHfeHIii; 3) 3HATTA iHpopmanii 3

TPAaHCIOPTHUX TeJIeKOMYyHiKaliliHUX Mepex; 4) 3HATTA iHbopManii 3

eJIeKTPpOHHUX iHopMaliiHux cucteM. Y ctartsax 303-308 KIIK

YkpaiHu nepejb6aueHO OCKapKeHHsI BU3HAYEHOTO 3aKOHOM IepesiKy

pilieHs, Aifl 4yu 6e3/i/1bHOCTI OpraHiB A0OCYJOBOr0 PO3C/iAyBaHHS YU

IpOKypopa ImiJy 4ac AOCYAOBOrO pO3CJAiAYyBaHHA [0 CJIIAY0ro CyAani
MicLeBOro cyay.

OTxe, KIIK Ykpainu BU3Havae caigdoro cygmo K cy6’eKTa, AKUN
miJ, 4ac JOCy[0BOTO DPO3CJiJyBaHHS BUpillye NUTaHHS, MOB'sI3aHi 3
00MeXXeHHSIM KOHCTUTYLiMHUX TNpaB i cBo6Goj o0cib, Ta po3rasajae
CKapTHy Ha pileHHs, Ail 4u 6e3is/IbHICTh Yy KpUMiHa/JIbHOMY NpoLeci.

3a cBOIM CTaTycoM CJHIA4YUUA CyAaAsd € CYLAEe MicueBOro 4u
anessiiHoro cyay. ¥ 3B’sa3ky 3 npudHATTAM KIIK Ykpainu 6yJio
BHECEHO 3MiHHU | fonoBHeHHA 0 3akoHy Ykpainu «Ilpo cygoycTtpiit i
CTaTyCc CcyAaAiB». 3okpeMa, 4YacThHa 5 ctaTrTi 21 nboro 3akoHy
nepenbavae, 1o CHAiJYUR  cyaasa oOUpaeTbca 360paMu  CyAAiB
MicLleBOro CyAy i3 ckJaAy cyAAiB LbOTO CyAy Ha CTPOK He Gijblie
TPbOX POKIB i MOXe 6yTH nepeobpaHuil TOBTOPHO.

«Cigunit cyas He 3BIJIbHAETHCS BiJj BAKOHaHHSA 060B’sI3KiB Cy i
nepluol iHCTaHIl, NpoTe 34i1CHeHH HUM NOBHOBaXXeHb i3 CyJ0BOr0
KOHTpPOJIIO 3a JOTPUMaHHAM IpaB, CB06oJ Ta iHTepeciB oci6 y
KpHUMIiHaJbHOMY NpPOBA/PKEHHI BPaXOBYETbCA NPH PO3MNOJIJII CYLOBUX
CIIpaB Ta Ma€ NpiopuTeTHE 3HAYeHHsI» [1].

Okpim Toro, ctattsa 247 KIIK Ykpainu nepejbadae 3ailCHeHHs
[IOBHOB&XXEHb CJIJAYOr0o CyALlI CTOCOBHO pO3IJAAY KJONOTaHb PO
JI03BiJI Ta IPOBeJleHHS HErJIaCHUX CAiJIUX (PO3LYKOBUX) Ail roJI0BOI0
Yd 3a HKOro BHU3HAYEHHAM IHIIMM CyAzero AnesnsinikHOro Ccyay
ABToHOMHOI Pecny6saiku Kpum, anensniiiHoro cyay o6.sacTi, MicT
KueBa Ta CeBacTonoJisi, y MeXax TepUTOPIaJIbHOI HPUCAUKIII AKOr0O
3HAXOAUTBCA OpPraH JOCyZ0BOr0 po3c/lilyBaHHS.

3 ypaxyBaHHsAM Takux noJioxeHb KIIK Ykpaiuu, H.I1. Cusa po6uts
BUCHOBOK, IO CJHiJYUA Cyanas opradisaninHo i ¢yHKUioHa/IBbHO
HaJIeXXUTh [0 CyJlOBOTO OpraHy i, 3JiMCHIOIOYM NOBHOBaXX€HHS 3
CyZl0BOTO KOHTPOJIIO, Ai€ Bix iMeHi cyay [1].

0. JI. KoToBMY TaKO0X BBa)Ka€, W0 «..CHIJYUN Ccynas Tex €
cneLiaJbHUM Cy6’€KTOM 3JI0YHMHIB IPOTH NMPABOCYAAS, 1[0 NOPYUIYIOTh
IpaBO Ha CIpaBeAJJUBUH Cy[. 30KpeMa, TaKUX fIK: OpYLIeHHs MpaBa
Ha 3axUCT, MNOCTAaHOBJIEHHS 3aBilOMO HeNpaBOCYAHOrO CYAOBOrO
pimenHs» [2, c. 102].

50



AKMyaneHi cy4acHi npobaemu KpumMiHasnbHO20 Npasa ma KpumiHosoaii
y ceimni pecpopmysaHHA KpumiHaneHoi ocmuyii

BpaxoByouM MOJIOXKEHHSI 3aKOHOJABCTBA YKpaiHM, BU3HA4YaKOUMU
TaKOTO Cy0’eKTa 3JIOYMHY, SK «CyAAsf» Ta  3aCTOCYBaBLIU
MOIIMPIOBaJIbHE TJyMayeHHsI KpUMiHaJIbHOT0 3aKOHY, MOXKHa 3pOOUTU
BUCHOBOK, 1110 TepMiH «CyAs» BKJIOYAE i caigdoro cypawo. OgHak Ajs
YHUKHEHHs pi3HOro MmiAXoAy y MpaB03aCTOCOBHIM NpaKTULi
nponoHyemo y aucno3unii yactudu 1 crarti 375 KK Ykpainu BkazaTy,
0 Cy6’€KTOM 3JI0YUHY, OKPIM CyAAi, € caigauii cyaas.

[IpoananisyBaBuin KIIK Ykpainu, Mo>xHa 3p06UTH BUCHOBOK, 1[0
cAiguui cyanas, BUpiLIYIOUM NUTAHHS, BifHeceHi 0 HOoro KOMIeTeHLi,
npuiiMae pimieHHa y ¢opMi yxBaa. Tob6To, AKILO0 BUKOPHUCTOBYBATHU
NOLIMPIOBaJIbHE TJyMauyeHHs KPUMIHAJbHOTO 3aKOHY, TO CYJlOBUM
pillleHHAM SK NpeJMeTOM 3JI0YMHY, NnepenbadyeHuM ctaTTero 375 KK
YkpaiHu MoxKe Oy TH yXBaJia CIi40TO0 CyAAi.

TakuM 4YMHOM, CHif4Ui Cyaas Moxe OyTH Cy6’€KTOM, a Horo
YXBaJI¥, fIKI BIH IIOCTAHOBJIIE y KPUMIHAJIbBHOMY IPOBa/KEHHI,
npegMeTOM [IOCTAaHOBJIEHHS cyanero (cynasamu) 3aBizomMo
HeNpaBOCYyJAHOr'0 BUPOKY, pillleHHs, YXBaJlud abo MOCTaHOBU (CTAaTTA
375 KK Ykpainu). OHak /11 YHUKHEHHS Pi3HUX MiAX0AiB HA MPaKTHULI
NpPOMOHYEMO JUCNO3ULIK0 4YacTUHU 1 1iel cTaTTi [4ONOBHUTH
BKa3iBKOIO Ha BiZJIOBi/JHOT0 Cy6’€EKTA 3/I0YHHY.
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XunTHUIM OrekcaHAP OAEKCAHAPOBMY,
npodbecop KadOEAPH KPUMIHOABHOTO MPABA TA KPUMIHOAOTIT dOAKYAbTETY
NIATOTOBKM CDOXIBLLIB AAR MIAPO3AIAIB CAIACTBA XAPKIBCbKOTO
HOLLIOHOABHOTO YHIBEPCUTETY BHYTPILLIHIX CMPAB,
AOKTOP IOPUANYHUX HAYK, AOLLEHT

KPUMIHAABHA BIANOBIAAABHICTb 3A 3AO4YUHU NMPOTU
AOASHOCTI (HALLIOHAABHO-MPABOBUIA BUMIP)

1. 3/I04MHHICTB | KapaHicTb HaWGiAbLI CEPHO3HUX MOCATaHb Ha
MiDKHapoZHUH MWD, MDKHaApoJHY O6e3lneKy Ta JIIOJSHICTb, 10
BUKJIMKAIOTb 3aKJIONOTAHICTh yCbOT0 MIXXHApOJHOI'O CHiBTOBApUCTB3,
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BU3HAYa€ETbCA Mpell 3a BCeé MiXKHAPOAHUM KPHUMiHAJbHUM NpPaBOM, Y

AKoMy [Ans ifeHTudikanil MacoBUX 3JI0OYMHIB NPOTH LUBIIBHOrO

HaceJleHHS1 3aCTOCOBYIOTb KaTeropilo «3JIOUMHU MPOTH JOASHOCTI».

3arposy 3arajbHOMy MUpy, 6e3neni # J0o6poOyTy BOHU CTBOPIOIOTh

OpraHi30BaHUM IIMPOKOMACIITAOHUM IMOCATAaHHSM Ha OCHOBHI NpaBa

rpoMajiiH, L0 CTaBUThb Mifj 3arpo3y JIIOAAHICTb AK «MiHIMaJIbHUU
CTaHJAAPT JII0ACbKOro cniBicHyBaHH» [1, . 230; 2, ¢. 391, 397].

2. Y MDKHapoJHO-IpaBOBOMY KOHTEKCTi 3JIOUMHU TNPOTH
JIIOASHOCTI MOKHa PO3TJA/aTH K Pi3HOBHU/ 3JI0UUHIB IPOTH JIIOACTBA.
IcHye nOyMKa, 1[0 OCOGJIMBOCTI NepekJaay TepMiHy «crimes against
humanity» cnpusaM BUHUKHEHHIO IUTYYHUX BigMiHHOCTeM Mix
KaTeropisiMy «3JI04MH IPOTH JIIOACTBA», «3JIOYUH NPOTHU JIIOAAHOCTI»,
a TOMY Li /iBa MOHATTS MOXXHA MOEAHATH ¥ GOPMYJIIOBAHHI «3/I0UUHU
NpPOTH JIFOJCTBA (JIFOASHOCTI)», IKE CTOCYBAaTUMEThCS OZHOTO M TOTO
ckaagy 3Jso04uHy [3, c¢. 128-129] abo «3J04YMHU NPOTH Oe3NeKU
awoactBa (moasaHocti)» [4, c. 74]. OpgHak, pe3yabTaTH IHIIHUX
JOCJi/>)KeHb HAZlal0Th MiJICTaBU JJiS Jello iHIINX BUCHOBKIB. 30KpeMa,
A.H. TpaliHiH 3JI0YMHU OPOTH JKOASAHOCTI BBaXkaB OJHUM 3 BHUJIB
3JIOYMHIB MPOTH JioAcTBa [5, c. 707, 708, 712, 713]. €. B. [lonageHko
3JIOYMHU NPOTHU JIIOAAHOCTI TaKOXK PO3IJAJa€ AK Pi3HOBUJ, 3JI0YUHIB
NpoTH JACTBaA [6, ¢. 78]. Ak 3a3Havae O. M. Tpukos, Bupa3s «crimes
against humanity» 6yKBaJIbHO O3HA4a€ «3JIOUMHU MPOTH T'yMaHHOCTI»,
a «TYMaHHICTb» — Ie JIIOJASHICTh, MoBara [0 JIOAWHU Ta JIOACbKOI
rigHocTi. He BUnaZjkoBO B aHIVIIHCbKOMY TEKCTi BCiX TPbOX NPOEKTIB
Kopekcy 3/i04vHIB nmpoTu Mupy ¥ 6Ge3neku JjwoctBa (1954, 1991,
1996 p.p.) ABa noHATTA «offences against security of manking» Ta
«crimes against humanity» (4u «inhuman acts») cHiBBiHOCATbCS SK
3arajibHe ¥ 4YacTKOBe: Pi3HOBU/IOM 3JIOYMHIB IPOTU Ge3MeKU JIIOACTBA
€ 3JI0YMHU NPOTH JitoassHocTi [7, ¢. 100-101].

3. Icnye «kinbka Mogaudikaunii MiDKXKHApOAHUX  3JIOUUHIB:
«HIOpHOGEp3bKa», «IOCTHIOPpHOEp3bKay, «raa3bka», «xpUMcbKa»[8, c. 36].
3MicT pMX 3/I04MHIB BIeplle HaWG6iJbIl YiTKO O6yJI0 BHU3HAYEHO
CtratyToM HropHGep3bKOT0 TpUOYHAJLY, 3TiZHO 3i CT. 6 (C) IKOTO 0 HUX
BiZiHeceHO BOWBCTBA, BUHUIIEHHS, 3BEPHEHHS y pabCTBO, 3aC/aHHA Ta
iHIII KOPCTOKOCTI, BUMHEHI L[0JI0 LIMBIJIbHOTO HAceJIeHHd [0 YU Mif,
yac BiliHM, mepecilyBaHHS 3 MOJITUYHHUX, PAacOBUX abo pesiriiHux
MOTHUBIB 3 MeTO10 3/jiiCHEHHS YU Y 3B’A3KY 3 IKUM-HeOY/Ib 3JI0UYMHOM,
o miggnsarae opucaukiii TpubyHasty, He3anmeXXHo Bif Toro, 4 6yu 1i
JisTHHSI TMOPYIIEHHSIM BHYTPIIIHBOTO MpaBa Jlep>KaBH, Jie BOHU Oy
BUYMHeHi, uu Hi [9; 10, c. 16].
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4. Hait6inbll MOBHUM HOPMAaTHUBHUM /JDKepesoM, 3a SIKHM B
MDDKHAapOJAHOMY IIpaBi BU3HAYa€TbCA CKJIAJ 3JI0YMHY INPOTH
gwoasanocTi, € Ctatyt MKC. Y fioro cT. 7 BU3Hau€eHO, 1110 «3JI0YMH IPOTH
JIIOASHOCTI» 03Haya€e 6yAb-sKe i3 AifAHb, AKi 34iMCHIOIOTBCA B paMKax
IMPOKOMACIITAOHOTO YM CHUCTEMAaTHUYHOTO HamaAy Ha OyAb-AKHUX
IUBIJIBHUX OCi6, SAKI0 TAaKWW HamaJ, BYUHIOETbCA CBigoMo. TakuMu
JNiTHHSIMM € BOUBCTBO; BUHHIIEHHS; TOHEBOJIEHHS; AeNOpTalis 4u
HacCW/IbHULIbKE TIepeMillleHHs HaceJleHHs; YyB'fI3HEHHA YW iHIle
)KOpCcTOoKe  mo36aBieHHs  QisuyHOi cBoGOAM HaA  MOpYLIEHHS
OCHOBOIIOJIOX)KHUX HOPM MIXKHapOJHOTI0 NpaBa; TOPTYPH; 3I'BaJTYBaHHS,
obepHEeHHsl Yy CeKCyaJibHe pabCTBO, NPUMYIIEHHS [0 MNPOCTUTYI],
BUMYIlIEHa BariTHiCTb, BHUMYyIlIeHa CcTepuJizanis 4Yu OyAb-aki iHII
$opMHU CEeKCyasIbHOI'0 HACHUJIBCTBA CXOXKOI TSDKKOCTI; mepecsigyBaHHS
OyAb-s1Kol ifleHTHU(iKOBaHOI Ipyny YW CHIJIBHOTH 3a MOJITUYHUMHY,
pacoBUMH, HallioOHaJIbHUMH, eTHIYHUMH, KYJAbTYPHUMH, peiriiHumy,
reHJlepHUMHU 4YM IHIUMMU MOTHBAaMHM; HACUJIbHHUIIbKE 3HUKHEHHS
JIIoed; 3JI0YMHU anapreify; iHIII HeJACbKi AiSHHS aHaJOTiYHOro
XapakTepy, IO NOJATAKTb B YMUCHOMY 3allOAiAHHI BeJUKUX
CTPKJaHb YU CepPUO3HUX TAKKHUX YIIKOJKEHb YU CephO3HOI MIKOAU
ncuxivHOMy 4u ¢isuyHOMY 310poB’10 [11].

BpaxoByBaTH B 3aKOHOJABCTBI HalloOi Jep:KaBU MOJIOXKEHHS 100
3JIOYMHIB NPOTHU JKOASAHOCTI NpPsSMO BUMararTb Jeski i JAesdki iHi
MibkHapogHi JoroBopu Ykpainu. Tak, 3 2008 p. pnsa YkpaiHu Habysa
YyUHHOCTI yxBaseHa Pagoro €ponu 25.01.1974p. E€Bpomnelicbka
KOHBEHLil PO He3aCTOCYBaHHA CTPOKIB JABHOCTI A0 3JI0YMHIB IPOTHU
JIIOJSIHOCTI Ta BOEHHUX 3JIOYMHIB, $siIka 3000B’si3ye 3ab6e3me4uTH
HEe3aCTOCYBaHHA  [JABHOCTI I110JO0  3JIOYMHIB INPOTHU  JIFOAAHOCTI,
BU3HaueHUX B KoHBeHLii Npo 3amobiraHHs 3JIOUMHY T[eHOLUAy Ta
NOKapaHHs 3a Hboro1948 p., mopyuieHs, BU3HaYeHUX y cT. 50 XKeHeBcbKoi
KOHBeHIil 1949 p. npo moJsinieHHs J0Ji NOpPAaHEHUX | XBOPUX y JII0YUX
apMisx, cT. 51 »KeHeBcbkoi KOoHBeHIii 1949 p. mpo moJimniieHHs AoJi
MOpaHEHUX, XBOPUX Ta 0cCib, sKi 3a3Ha/MM KopabesbHOI aBapii, 31 ckiagy
30poiHux cusa Ha Mopi, cT. 130 YKeHeBcbkoi kKoHBeHIii 1949 p. mpo
MOBO/PKEHHS 3 BiICbKOBOIOJIOHEHUMHU H CT. 147 YKeHeBCbKOi KOHBEHILil
1949 p. npo 3axUCT LUUBIJIBHOTO HaceJieHHs MiJ 4yac BiliHH, OYAb-IKUMU
aHaJIOr{YHUMHU OPYLIEHHSIMH 3aKOHIB BilHY, 1110 AiFOTh Nijj 4yac HabpaHHs
yuHHOCTI KoHBeH1j€l0, i 3BUYaiB BiliHY, AKi iCHYIOTb y 1iell 4Yac i ki He
OXOIUIIIOTBCA  3a3HAaYeHWMHU BHIe MOJIOKeHHAMHU  KeHeBCbKUX
KOHBEHI[il, - KOJIM BiJINOBi/[He KOHKpPeTHEe MOpPYyIIeHHS Ma€ 0CO6JIMBO
cepilo3HUM XapakTep ab60 3a (PaKTMUHUMHU OOCTaBUHAMHM i YyMUCHUM
XapakTepoM, abo 3a MacuITabaMu nepebadyBaHUX HACTIAKIB [12].
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5. BiacyThictb B KpuUMiHa/ibHOMY IpaBi YKpalHU KaTeropii
«3JI0YMHU TPOTU JIIOJAAHOCTI» TMepelKo/Kae MOBHOTI peaJizauil
BiAMOBIIHMX MiXXKHApPOJHO-NMPABOBUX 3000B’s13aHb. HeoOXiJHICTH
CTBOpPEHHS B HalliOHaJIbHOMY KpPUMiHa/IbHOMY 3aKOHOJABCTBI NiJICTaB
AJIl OLIHKM IEeBHMUX IOCATaHb CaMe AK 3JIOUMHIB NpPOTHU JIIOAAHOCTI
BUMara€ KOHLeNIis LibOro 3aKOHY, AKUHA Ma€ 3a6e3me4yBaTH 0XOPOHY
He JiMLIe HaLiOHaJbHHUX, ajle ¥ HaJHalioHa/lbHUX (yHiBepcalbHUX)
LiHHOCTeH, 110 BUM/IUBaE 3i 3MicTy 4. 1 cT. 1 KK. BTiM, /11 mpakTU4YHOTO
BUKOHAaHHS 3000B’sI3aHb, 110 CTOCYHOTHCS KpPUMiHAJIbHO-NPABOBUX
acneKTiB MI)XHapOJHUX 3JI0YMHIB, BITYU3HAHI IPAaBOOXOPOHHI U CyZ0BI
OpraHu MalwTb BUXOAUTH 3 TOrO, L0 3JIOUMHHICTh, KapaHiCTb U iHLIi
KPUMIHa/JIbHO-TIPABOBI HACJAIAKU 3JI04MHY B YKpalHi BU3HAYalOTbCA
Buk/ato4yHO 3a KK  gepxaBu, a miAcTaBol — KpUMiHa/IbHOI
BiAMOBiJaIbHOCTI € BYMHEHHS 0COOOK CYCHiJIbLHO HeGe3meYyHOoro
JisIHHSl, sIKe MICTUTbh CKJIaJ, 3JI0YMHY, INepef6ayeHoro JUlle LUM
kogekcoM (44. 1, 3 cT. 3, 4. 1 cT. 2 KK). Tomy dakTHU4YHO B Mexax
HalliOHaJIbHOI KPUMIHAJbHO-NPAaBOBOI HPUCAUKILII VYKpalHU m0Opu
kBasipikamil 3/I04MHIB, NpU3HAYeHHi TOKapaHHS, 3BiJIbHEHHI Bif
NMOKapaHHs 4YM Horo Bif0OyBaHHS, 3BiJbHEHHI BijJ KpuUMiHa/JbHOI
BiZIMOBIJa/IbHOCTi, @ TakKO NpPU BHU3HAYEHHI IHIIMX KpPUMiHaJIbHO-
[IpaBOBUX HACJIiJKIB [JiIHHA, AKe B MIXKHapOJHOMY IIpaBi BBAXKAETbCS
3JIOYMHOM IPOTH JIAAHOCTI, MDKHApOJHO-IPAaBOBI aKTU He
3aCTOCOBYIOThCA. /[lIg LbOro BiANOBiAHI IXHI MOJIOXKEHHS MalThb
HabyTu ¢opMy 3aKOHy YKpaiHU NpO KpUMiHaJIbHY BiANOBiJa/bHICTb
(1ro 3a6e3nevyy€eThCSA 3aBASAKH Hal[iOHAJBHO-TPABOBiH iMILJIeMeHTallii).
Be3yMo0BHO, 110 IpU MpOBeJeHHI BiAMIHHOCTI MiX KaTeropiam
3JIOUMHIB IPOTH JIIOASHOCTI Ta 3JI0UMHAMHY, Nlepe/i6ayeHUMU CTaTTSIMU
yuaHoro KK cnix mam’sitaTd, mo MoBa ifle mpo pi3Hi opuaudHi
KaTeropii, fki HaJjexaTb A0 PIi3HUX CUCTEM IMpaBa: mepui - [0
MDXXHapOAHOr0O IpaBa, APYyri — [0 HaLiOHAJBHOTO KPHUMIiHA/IbHOI'O
npaBa [10, c. 7]. Cinig 3a3HauuTU W Te, L0 B CydacHid AOKTpHUHI
MDXHapOAHOTO IpaBa, B Teopil KPMMiHAJbHOTIO NpaBa YKpaiHU MOKH
mo He CcPOPMOBAHO BHUYEPIHOrO BU3HAUYEHHS 3JIOYHMHIB MNPOTHU
JoJsHocTi. € aeski po36ixKHOCTI M y mepesikax [Jid, siki MalTb 6YTH
BU3HAHI TaKMMHU 3JIOYWHAMH{, Yy pO3yMiHHI ix o3HakK. BogHouac,
MiABOAAYU MiJACYMOK IPOBeAEHOMY JOCJIJKEHHI0 3a3HAauYuMMO, L0 B
LlapUHi KpUMiHati3aLii 3Ha4HOI YaCTUHHU 3JI0YHMHIB IPOTH JIOAAHOCTI B
HalliOHAJIbHOMY KpUMIHaJbHOMY TIpaBi CKJajJacb CUTyallifl, KOJH
HU3Ka JifHb, 110 BU3HAHI 3JI0U4MHOM Yy MDKHApPOJHOMY IIpaBi, B
KpHUMiHaJbHOMY I1paBi YKpaiHU TaKUM He BBaXKAEThCS.
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3aruHeint 305 ANoAAIHapiiBHQ,

HOYOABHUK BIAAIAY AOCAIAXKEHD MPOBAEM 3AOHMHHOCTI Y cdoepi CAY>KO0BOT
AIIABHOCTI T KOpYnLil HOyKOBO-AOCAIAHOTO IHCTUTYTY
HaLioHAABHOT aKaAeMil MPOKYPATYypH YKPAiHK,

KAHAMAQT IOPUAMHHMX HOYK, AOLLEHT

MPOBAEMU CHNIBBIAHOLLEHHA CTATTI 368 KPUMIHAABHOTIO
KOAEKCY YKPAIHU TA YACTUHMU 2 CTATTI 172-5 KOAEKCY
YKPAIHU MPO AAMIHICTPATUBHI NPABONOPYLUEHHA

B OninouHoMy 3BiTi o Ykpaini Inkpuminanii (ETS 173 i 191, GPS
2) (Tema I) TpeTboro payHAy ouiHIOBaHH$, 3aTBepxeHoMmy ['PEKO
(GRECO) Ha 52-my [lnenapHomy 3acigansi (Ctpacoypr, 17-21 »0BTHA
2011 poky) 3a3Ha4yeHo, L0 OCOGJIMBICTIO 3aKOHOJABCTBa YKpaiHU €
icHyBaHHS [JBOX NapaJieJIbHUX CUCTEM KOPYHIiHHUX MOpPYLIEHb, TOOTO
CACTEeM KpUMIiHa/JIbHOI Ta aJMiHiCTpaTUBHOI BiANOBiAAJBLHOCTI 3a
KopymuiiHi npaBonopyuweHHs. GRECO 6ysa cTyp6oBaHa, 110
icCHyBaHHSl TaKUX NapasejbHUX CUCTEM CTBOPIOE MOXJHUBOCTI JJis
MaHinyasAuid, HanpukJaaz, AJs yXxuaeHHs BiJ BignosigaabHocTi. Tomy
GRECO pexkomeHzyBaJjia «IeperjiiHyTH CUCTeMy aJMiHICTpaTUBHOI
BiZiMOBiAQ/IbHOCTI 32 KOPYILiiHI NpaBoONOpyIIeHHs 3 TUM, 106 YiTKO
BCTAaHOBUTH, 10 BUMNAJKHA KOPYNLil MalwTb TpaKTyBaTUCA fK
KpUMiHa/bHI INpaBONOpYIIeHHs1 abo, Y KpaWHbOMY BHINAZAKY, YiTKO
po3MexyBaTH BUMOIM [0 3acTOCyBaHHf IMX [JIBOX BiJJMiHHUX
npoueayp».

Ha BuKOHaHHAA Li€ei pekoMeHAalii 3aKoHOJaBelb YKpaiHU
Bukaw4YuB 3 KVYnAIl cratti 172-2 Ta 172-3, Aki ¥ cTBOproBaiu
«JIBOXKOJIIMHICTb» TNpPU 3aCTOCyBaHHI 3axoAiB aAMiHICTpaTHUBHOI
BiANOBIJa/IbHOCTI y BUINAJKy OJep>XaHHA HeNpaBOMIPDHOI BUIOJM.
OziHaK, Ile MepuIMii MOr/IA/ Ha Te, 10 Npo6seMa Bupimena. M gorenep
B KYDAIl € MOX/IUBICTh YHUKHEHHS KPUMIiHaJIbHOI BiZINOBIAAJbHOCTI
3a NPUUHATTA NpoMNo3ullii, 06iIAHKY abo ojepKaHHS HelmpaBOMipHOi
BUT'0/IU CJIy>K00BOI0 0C06010.

Tak, y 4. 1 cT. 172-5 KYnAIl nepej6adeHa BiANOBiJa/JibHICTh 3a
NOpYIIeHHs] BCTAaHOBJEHUX 3aKOHOM OOMEXeHb LI0/0 OJep:KaHHS
JlapyHkKa (moepTBH), a B 4. 2 0i€l cTarTi - 3a MNOpyIIEeHHS
BCTAHOBJIEHOI 3aKOHOM 3ab0pOHU LIOA0 OJiepXKaHHsA JapyHKa
(noxeptBu). /Jucnosunii BigmoBiAHOI HOpPMU € OJAHKETHUMH,
OCKiJIbKM NepeZ6avaloTh 3'siCYyBaHHS BiJANOBIJHUX MOJIOXKEeHb 3aKOHY
Yxpainu «Ilpo 3acaau 3anobiranHs i npoTUAil Kopynuiix.
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Y 4. 1 cT. 8 pyboro 3akoHy nepej6aqyarOTbCsl BUMAJKH, KOJIU
3a00pOHSIETHCA OJEPKYBAaTH JAapyHKM (TMOXepTBHU) Bif HOPUAUYHUX
a60 ¢isnyHMUX 0Cib, a B YaCTHHI 2 — BiZiMOBi/iHi 06MexKeHHS.
lllo cTocyeTbcA NOpyIlIeHHsI BCTAaHOBJEHUX 3aKOHOM 0OMeXeHb
IOJI0 OJiepKaHHA JapyHKa (MOXXepTBU), TO BiAmOBiAHI [isTHHA
MaTUMyThb Miclle y BUNAJKy, SIKIIO 0co0a, 3a3HadyeHa y I. 1 Ta
HiANYHKTaX «a», «6» m. 2 4. 1 cT. 4 3akoHy Ykpainu «Ilpo 3acaau
3anob6iraHHs i NpoTuJAii Kopymuii» ojepxkana AapyHOK (MOXepTBY),
SIKUH He BiANOBiZja€ 3araJlbHOBU3HAHUM YSBJIEHHSM PO FOCTUHHICTb
abo BapTicTh skoro nepeBuinye 50 BiICOTKIB MiHiMa/bHOI 3apo6iTHOI
IJIaTH, BCTAaHOBJIEHOI HAa JleHb NPUHHATTA JapyHKa, 0JiHOpa3oBo, a6o
CYKyIHa BapTIiCTb AKHUX, OJlepaHUX 3 OJHOTO JKepesja NPOTArOM
POKy, IepeBUIIYy€E OJHY MiHiMa/lbHY 3apo6iTHY MJaTy, BCTAHOBJIEHY Ha
1 ciyHA mnoToyHOro poky. [Ipy LbOMy BpaxoBYHOTbCA BHUIAAKH,
BU3HayeHi LMM 3aKOHOM, KOJM Ha [JapyHKU ([OXepTBH) He
NOIIMPIOIOTBCS BUMOTH W00 iX BapTocTi. ToMy y BHNajKy, KOJH
creLiaJbHUNA CYy0’€KT MOPYILIYE BCTAHOBJIEHI 3aKOHOM OOMeXXeHHs
IOJI0 OJlepXKaHHS MoJapyHKa (MmoXKepTBHU), BigmoBiAHI Ail moTpi6HO
kBasidikyBaTu 3a 4. 1 cT. 172-5 KYnAIL
lllo cTocyeTbcss MOpPYIIEHHS BCTAaHOBJEHO! 3aKOHOM 3a0OpOHU
o040 oJepKaHHsA JAapyHKa (mokepTBH), To 3akoH YkpaiHu «lIpo
3acaAu 3amnobiraHHsa i NpoTUZAil Kopynuii» 3akpimiioe, 1o ocobam,
3a3HavyeHUM y 1. 1 Ta migmyHKTax «a», «6» M. 2 4. 1 cT. 4 boro 3aKoHy,
3a60poHSAETHCA Ge3mnocepeHbO abo yepe3 iHIIMX 0Ci6 oJep:KyBaTHU
JapyHKH (mokepTBM) Bij lopuanyHMX abo ¢ismuHux oci6: 1) 3a
pimeHHs, [nii 4M 6e3JisJIBHICTD B iHTepecax JapyBajibHUKaA, IO
NPUKUMaIOThCS, BUMHSIOTHCS SIK 6e3rmocepejHbO TaKow 0c06010, TakK i
3a Il cipUsiHHA {HUIMMU NOCaZ0BUMHU 0CO0AaMU Ta OpraHaMy; 2) KL
ocoba, fika Aapye (3AilcHIOE) JapyHOK (moxepTBy), nepebyBa€e B
niopsAKyBaHHI Takoi 0co6U. 3 ypaxyBaHHSIM TOro, Lo rjasa 13-a
KYnAIl mae Ha3By «AAMiHICTpaTUBHI KOPYILiMHI NpaBONOPYIIEHHI»,
NOpYIIeHHs] BCTAaHOBJIEHOI 3aKOHOM 3a6OpPOHM WI0J0 OJEepKaHHSA
JlapyHKa (MmoXepTBH) Ma€ BiAmoBizaTH BCiM O3HaKaM KOPYMI[iHHOTO
MpaBOMOPYLIEHHS Ta KOpyIuii, mepef6ayeHuM B a63anax 4 ta 5 4. 1
cT. 1 3akoHy Ykpainu «IIpo 3acaau 3anobiraHHs i NpoTUAIl KopynLii».
30060B’aA3y€e BCTAHOBJIIOBATH Lii 03HAKX Ha3Ba po3Aiay 13-a KYnAIl.
OTxe, KOpyNUifHI NPaBONOPYIIEHHs 3arajoM XapaKTepU3ylTbCs
TaKUMHU O03HakaMu: 1) MicTSTh O3HAKW Kopynuii; 2) BUMHEHi MeBHUM
Cy6’eKTOM — 0C00010, 3a3Ha4YeHO0 y CT. 4 3akoHy Ykpainu «Ilpo 3acaau
3anobiranHs i nmpotuaii kopynuii»; 3) 3a HUX 3aKOHOM YCTAaHOBJIEHO
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IOPUAUYHY  BIANOBiAAJLHICTL IEBHOrO BUAY - KpHUMiHa/bHY,
aJMiHICTpaTUBHY, LUBIJIbHO-NIPABOBY, JUCLUIIIHAPHY; 4) € YMUCHUMHU.
OCHOBHOIO 03HAKOI0 KOPYILiMHOTO NpaBONOpPYLIEHHS € HAasABHICTb puUC
Kopynuii, ika Moxke mMaTd 3 ¢opmu. [lepmia dopMa - BUKOPUCTAHHA
0c06010, 3a3Ha4Y€HO0 B 4. 1 CT. 4 [boro 3aKOHY, HalaHUX 11 CJIYK60BHUX
MOBHOBa)XXEHb Ta INOB’S3aHUX i3 IUM MOXJIUBOCTEH 3 METOIO
ofiepKaHH  HeNpaBOMIpHOI  BUrojW; JApyra -  IpUUHATTA
00ilsIHKY /TIpomno3ullii Takoi BUToAH il cebe YM iHIIMX OCi0; TpeTs —
o0ilsIHKa/Mpono3ullis 4 HaJlaHHsS HeNpaBOMipHOi BUTOAU 0CO0],
3a3HaveHil y 4. 1 cT. 4 yboro 3akoHy, abo Ha ii BUMOry iHIIUM
GI3WMYHUM YU OPUIUYHUM 0CO6aM 3 METOK CXWJIMTH If0 0Co0y [0
NPOTUIIPABHOTO BUKOPUCTAHHSA HAJ@aHUX il c1yK60BUX TOBHOBaXKEHb
Ta MOB’SI3aHUX i3 IIUM MOK/JIMBOCTEM.

OTxe, O3HakaMHM CKJaJly MNOpYIIeHHA BCTAHOBJIEHOI 3aKOHOM
3a60poHM LIOJ0 OJiep:KaHHA JapyHKa (moxkepTBu) €: 1) mpeamet
NpaBONOpPYLIEHHs - JapyHOK (moxepTBa); 2) JissHHA - NOpPYLIEHHS
BCTAHOBJIEHOI 3aKOHOM 3ab0pOHU LIOA0 OJiepXKaHHsA JapyHKa
(moxepTBu), TO6TO, HOrO oOJepKaHHA 3a pimeHHsd, Al 4u
6e3zissIbHICTD B iHTepecax JapyBa/lbHMKa, [0 [PUUMaIOThCH,
BYMHSAIOTBCS SIK 6e3mnocepelHbO TaKoW 0€06010, Tak i 3a il cnpusHHSA
iHIIMMM 1NOCaZOBUMH 0co6aMM Ta oOpraHaMu abo oJeprKaHHS
noZapyHka (MoxepTBH) BiJi 0co6H, sika nepebyBa€ B MiANOpsAAKyBaHHI
Takoi 0co6u; 3) cy6’eKT NMpaBOMOpPYILIEHHS — 0COOH, 3a3HauUeHi y MyHKTI
1 Ta miANyHKTax «a», «6» OYHKTY 2 4aCTUHU Iepiuoi cTaTTi 4 3aKoHY
Ykpaiuu «Ilpo 3acagu 3ano6iraHHs i nportuaii kopynuii»; 4) BUHa -
yMuces; 5) MeTa — OJiep»KaHHsI HemnmpaBoMipHOi BUroju. BpaxoByouu
Te, 1[0 NPABONOPYUIEHHS, NepejbadyeHe 4. 2 cT. 172-5 KYnAlIl
Ha/leXuTb [0 nepmoi ¢opMu Kopymuii, MopyllieHHs BifmoBigHOI
3a60pOHM TOBMHHO BiOyTHCA 3a BYUMHEHHS YU HEBYHUHEHHA
cneLiaJbHUM Cy6’'€KTOM 3JI0YMHY B iHTepecax TOT0, XTO IPONOHYE abo
06iLs€ JapyHOK (0KepTBY), YU B iHTepecax TPeThoi 0cobu 6yAb-sIKOT
Jlii 3 BUKOPUCTAHHAM HaJJaHO1 1¥ BJIaZid YU CJIY>K60BOTO CTAHOBUILA.

TakuM 4MHOM, BIXMEXYBaJIbHUMHM O3HAaKaMHU IPAaBONOpPYIIEHHH,
nepeg6adyeHoro 4. 2 ct. 172-5 KYnAll Ta 3/1041Hy, nepef6a4eHoro CT.
386 KK Ykpainy, € Taki. Ilepma BigMexxyBasibHa O3HaKa — NpegMeT
npaBonopyueHHs (y 4. 2 ¢T. 172-5 KYnAIl HuM € fapyHoK (moxxepTBa),
ay ct. 386 KK Ykpainu - gapyHok (moxepTtBa). BpaxoBywouu Te, 10
aHTUKOpPYILiiiHE 3aKOHOJABCTBO YKpalHU He MICTUTb BU3HAYEHHS
JapyHKy (mokepTBM), MOHa 3pOOMTH BHUCHOBOK, 1[0 JapyHOK
(moxepTBa) GaKTHUYHO 36iraeThbcs 3 HeMpaBoOMipHOI0 BUTroo0. To6To,
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Ha CbOTOJHI 3a TMepIIO O3HAKOK BiJMeXyBaTH KOpYNUiKHI
NpaBONOpPYLUeHHs, nepefbayeHi 4. 2 ct. 172-5 KYnAIl ta cT. 368 KK
YkpaiHy, $akTHYHO HeMOXJIUBO. /lpyra BifjMexyBajibHa O3HaKa -
JigHHA. Y 4. 2 cT. 172-5 KYnAIl HuUM € Hioro oJep:aHHS JapyHKa
(moxepTBu) 3a pimweHHs, pAii 4u  6e3jigjabHiCTE B iHTepecax
JlapyBaJIbHUKA, L0 MPUHMAIOThCA, BUYMHAKTHLCA SIK Oe3mocepeHbO
TaKO0I0 0c06010, TaK i 3a 1l CIpUSAHHS IHIIMMHU MOCaAOBUMHU 0C06aMHU Ta
opraHaMu abo oJep>aHHs MoJapyHKa (MoXXepTBHU) Bij ocobu, sfika
nepebyBa€e B MiAnopsjKyBaHHI Takol ocobu. ¥ cT. 368 KK Ykpainu -
NPUUAHATTS NPOMNo3ullii Y4 O6ILSHKU HajaTh i abo TpeTilt ocobi
HenpaBOMIpHY BUTOJY, a TaKOX il oJepxkaHHs. /lil, mepenbaveHi B 4. 2
cT. 172-5 KYnAIl Ta ct. 368 KK YkpalHu, BUKOHYIOTbCSI 32 BUMHEHHS
YW HEBUMHEHHs TaKOK BiJIMOBiHOI 0C06OK0 B iHTEpecax TOro, XTO
MPONOHYE ab0 06i1i€e HempaBoOMipHY BUTOAY (AApyHOK ab0 MOXKEPTBY),
YU B iHTepecax TpeTbOi 0cO6U OYAb-KOI il 3 BUKOPUCTAHHAM HaAaHol
il BMaZy 4u cayK60BOr0 CTAaHOBUILA. 3BiCHO, CYyCNiJIbHO Hebe3NeuHe
JigHHA «muplue» y cT. 368 KK Ykpainu. OfHak BpaxoByH4H Te, 110 fK
NpaBUJIO 3a Li€l cTaTTelo KBadidikyroTbes Ail ocobH, sika oJeprkaHa
HenpaBoMipHy BUrofy, GakTHUYHO BijMeXXyBaTH BiAnoBifgHi AisHHS 3a
L[i€I0 03HAKOK HEMOXJIMBO. BiiMeXX0OBYIOTbCA BiANOBiIAHI KOpyNuiKHI
NpaBONOPYILUEHHS i 32 03HAKOIO Cy6’eKTa. AZKe 3TiJHO 3 MPUMiTKaMU
o ctatedt 172-5 KYnAIl Ta 364 KK YkpaiHu ko010 0cib, fiKi MOXYyTb
O6yTU Cy6'€KTOM KpHMIiHaJbHOrO KOPYNLiMHOrOo NpaBONOpYIIEHHS,
WUPLWUNA, HDK aAMiHICTpaTUBHOIO KOPYNUiHHOrO MPaBONOPYIIEHHS.
OjfHak L9 03HaKa — J[pyropgaHa.

TakuM YUHOM, MOKHA 3pO6UTHU BUCHOBOK, 10 HA CbOTOZHI 4. 2 CT.
172-5 KVYnAIl € Tiero «iIa3iBKowO», $IKa [JOMOMara€ yHHUKAaTH
KpHUMIiHaJbHOI BiINIOBIAAJbHOCTI. A TOMY IPOIIOHYEMO BUKJIIOUUTH Y. 2
ct. 172-5 KYnAll. CaMe 1je A0omOMOXKe BMKOHATH IOBHOIO Mipolo
pekoMeHJanio, 1mo Mictuaaca B OuiHoyHOMy 3BiTi N0 YKpaiHi
Inkpuminanii (ETS 173 i 191, GPS 2) (Tema I) Tperboro payHzy
OL[iHFOBaHHS.
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KasHa4yeeBa Aap’s BoaoaumupisHa,
CTAPLUMM BUKACAQY KOADEAPU KPUMIHOABHOTO MPABA TA KPUMIHOAOTIT
AOAKYAbTETY MIATOTOBKM GOOXIBLLB AAS MIAPO3AIAIB CAIACTBA XAPKIBCbKOTO
HOLLIOHOABHOTO YHIBEPCMUTETY BHYTPILLIHIX CMPAB,
KOHAMAQT IOPUAMYHMX HOYK

NMPABOBI HACAIAKU 3ACTOCYBAHHS YMOBHO-
AOCTPOKOBOTIO 3BIAbHEHHS BIA BIABYBAHHA MOKAPAHHSA
3A KPUMIHAABHUM 3AKOHOAABCTBOM YKPATHU

BianoBigHO A0 KpuMiHa/bHOTO 3aKOHOJaBCTBa YKpaiHu (cT. 81
KK VYkpaiHu), AOCTPOKOBICTb YMOBHO-JOCTPOKOBOI'O 3BiJIbHEHHS Bij
BiZOyBaHHSA NMOKapaHHSA MOJISITa€ y NPUIIMHEHHI IPaBOBUX O0OMeXXeHb,
ki moB’sA3aHi i3 BiAOyBaHHAM NEBHOTO BUJAY IOKapaHHS paHile
CTPOKY, BCTQHOBJIEHOTO BHPOKOM CyJAy. YMOBHHUM XapakKTep ILbOro
BU/y 3BI/IbHEHHS BU3HA4Ya€TbCA BUCYHEHHSM [0 YMOBHO-ZOCTPOKOBO
3BiJIbHEHOT0 Mij 4Yac HeBifOYTOI YaCTUHU CTPOKY NMOKAapaHHs NeBHUX
yMoB. 3rigHo 3 4. 4 cTt. 81 KK VYkpaiHu [0 yMOBHO-JOCTPOKOBO
3BIJIbHEHOT'O BHUCYBA€ETHCA TIJIbKK OJHA YMOBAa — He BYWHUTU HOBOTO
3JIOUMHY Tif yac HeBifOYTOI YacTMHU MOKapaHHs. Y pasi BUMHEHHA
OyZb-IKOTO 3JIOYMHY 3BiJIbHEHOI 0C00010, YMOBHO-JJOCTPOKOBE
3BiJIbHEHHH CKAaCOBYEThCH, | IOKapaHHA IPU3HAYaA€ETbCA 3a CYKYIHICTIO
BUPOKiB. TakMM 4YMHOM IpaBOBi HAC/JiJKM YMOBHO-JOCTPOKOBOIO
3BiJIbHEHHS NepeZ6avyeHi y 3aKOHI.

Ax 3a3Hauae JI. €. Open, foss HeBiOYTOI YaCTMHU NOKapaHHA
LIJIKOBUTO 3aJIEXXUTb BiJ CaMOr0 3aCyJKeHOro. HMoro moBeninka miz
yac icmUTOBOTO CTPOKYy MOXe OYTH NMO3WTHBHOI ab0 HEraTHBHOIO
[1, c. 34]. Y ropujuuHilt aiTepaTypi HAroJOWyHOTh, 10 KPUMiHAJIbHO-
npaBoBi HACAAKM  YMOBHO-ZOCTPOKOBOTO MOXYTb OyTH  fK
COPUATAUBUMHU [JIs1 YMOBHO-Z0CTPOKOBO 3BiJIbHEHOI 0CO6H, TaK i He
CIPUSATIAMBUMU [ Hel [2, c. 185].

AHaniz kpumiHaiabHoro (ct. 81 KK VYkpaiHu) Ta KpuMiHajibHO-
BUKOHaB4oro (ct. ct. 160, 161, 162 KBK YkpaiHnu) 3akoHOJaBCTBa
JO3BOJIAE  BUAIIATU  HACTYNHI NpaBoBI  HacJAifKM  YMOBHO-
JIOCTPOKOBOTI'0 3BiJIbHEHHS BiJ] BiZj0yBaHHS MOKapaHHS:

a) HaWO6iNbLI CHPUATIMBUM HACAIAKOM 3aCTOCYBaHHS YMOBHO-
JIOCTPOKOBOT'O 3BiJIbHEHHS, IKUI CBIJUUTD PO OCTaTOYHE BUIIPABJIEHHSA
3aCy/ZPKEHOI0 € He CKOEHHS1 HUM IIiJ] 4ac HeBiZj0yTol YaCTUHU NOKapaHHSA
HOBOTO (OyZAb-KOr0) 3JIOUMHY, B TaKOMy BHNAJAKy BHUPOK CyAy
BBaXKAE€THCS BUKOHAaHUM Ta aBTOMaTUYHO BTPA4aE CBOIO CUITY;

6) HaMGiJbIl HECHPUATIMBUM HACJIiJKOM YMOBHO-JOCTPOKOBOI'O
3BIJIbHEHHSA, AKUU CBIJYUTH NPO Te, L0 3aCy/PKEeHUH He BUNIPABUBCA €
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CKOEHHSI HUM HOBOTO 3JIOYMHY Mij, 4Yac iCIMTOBOrO CTPOKY. B LboMy
pasi, BignoBigHo o 4. 4 cT. 81 KK YkpaiHy, yMOBHO-ZOCTpPOKOBE
3BIJIbHEHHSl BIAMIHAETBCA I CyJ, [0 IOKapaHHf, NPU3HAYEHOIo 3a
HOBUM BHPOKOM, IOBHICTI0O ab0 4YaCTKOBO MNPUEJHYE HEBiAOYTYy
YaCTUHY MOKapaHHA 3a NonepesHiM BUPOKOM. TaKMM YMHOM, CKOEHHS
HOBOT'0 3JIOYMHY IiJi 4ac HeBiOyTOi YaCTHHU NOKapaHHS € €JUHOI0
HiJICTaBOI CKaCyBaHHS YMOBHO-JOCTPOKOBOIO 3Bi/ibHeHHA. OHaK, Ha
AYMKY aBTOpa, BHUMOra He BYUHATHU 3JI0YMH aJjpecoBaHa BCIiM
rpomMajisHaM YKpalHM, He3Bakalodyd Ha Te BiAOyBalOTb BOHU
MOKapaHHSA YU Hi i € IX KOHCTUTYL[iIHHUM 0060B’I3KOM;

B) BigmoBizHO A0 cT. 160 KpuMiHA/IBbHO-BUKOHABYOTO KOJEKCY
(KBK) Ykpainu, 3a oco6aMy, YMOBHO-AOCTPOKOBO 3BiJIbHEHUMH BiJ
BiI0yBaHHS NMOKapaHHS, NPOTArOM HeBiAOyTOI YacCTMHU MOKapaHHS
BCTAHOBJIIOETbCA KOHTPOJIb TPOMaJChbKHUX OpraHisanid i TpyAoBHUX
KOJIEKTUBIB, 3 IIMMU 0C06aMH NPOBOJAUTLCS BUXOBHA po60OTa 3 METOIO
3aKpilJieHHA pe3yJbTaTiB BUIIpaBJeHHA i pecoyiasisanil. BignosigHo
Jo cT. 162 KBK VkpaiHy, A/11 YyMOBHO-JOCTPOKOBO 3BiJIbHEHHUX, AKIi
YXWIAIOTbCA BiJi TPOMaZiCbKOI0 KOHTPOJII0, MOXJIMBI IPaBOBi HAC/AI KU
Yy BUIJISAZI TPOMAJCbKOro monepe/PkeHHs, a y pasi cucTeMaTU4YHOro
MOpyLIeHHS FPOMa/iCbKOT0 MOPSAJKY YMOBHO-OCTPOKOBO 3BiJIbHEHUM,
SKUH BiI0yBaB MOKapaHHS Y BU/I NMo36aBjeHHS BOJI 3a TSHXXKUM abo
0COGJIMBO TSKKUH 3/I0YMH YW OyB JBiui 3acy>KeHUH [0 M036aBJIeHHSA
BOJIi 3a YMHCHi 3JI0MMHH, TPYAOBUH KOJIEKTUB abo TrpoMajicbKa
opraHisanig MOXYTb [OPYLIMTH KJIONOTAaHHA Iiepes; OpPraHOM
BHYTPILIHIX cIpaB NpPO BCTAaHOBJIEHHS 3a HUM aJMIiHICTpaTUBHOIO
Harsagy. Sk 3a3Hadae A.X. CTemaHOK, 3aKOHOM He BU3HAYa€ThCH, Y
kit  ¢opMi 3acTOCOBYeETbCA TpPOMAJiCbKe TIONEpPeKEeHHS, TOMY
BUJAETHCS, 110 BOHO MOXe OYTH BUHECeHO sIK B YCHIiH ¢opwmi i3
3a3Ha4YeHHSM MpO Lie y MpOTOKOJi 3060piB YJeHiB TpoMaJCbKol
opraHisanii 4u TpyZO0BOro KOJIEKTUBY, Tak i y mnucbMoBii ¢opmi
LIJIIXOM CKJaJlaHHS BiAMNOBIAHOI MOCTAaHOBMU Ta OTOJIOLIEHHA il
HiIKOHTPOJIBHIHN 0c06i [3. c. 545].

3aicHeHHA aAMIHICTPAaTUBHOIO HarJasagy peryJreTbcs
KprMiHa/bHO-BUKOHAaBYMM KOJEKCOM YkKpaiHM, 3aKOHOM YKpaiHU
«[lpo aamiHicTpaTUBHUM HarJsj] 3a 0co6aMH, 3BiJIbHEHHMH 3 MicCllb
nmo36aBJieHHs BOJIi». BifiMoBiiHO /10 3a3HaYeHHUX HOPMATHUBHHUX aKTiB,
aAMiHICTpaTUBHUN HarJIslJ, BCTAHOBJIIOETHCS 100 TAKHUX KaTeropiu
oci6: 1) 3acypKeHUX 710 M036aBJeHHs BOJIi 32 TSKKi, 0COBJNBO TSKKI
3JIOYMHHU ab0 3aCy/PKeHUX JBa i Oisblie pasiB 10 mo36aBJieHHs BOJIi 3a
YMUCHI 3JI0YMHY, KO MiJ| Yac BiAOyBaHHS MOKapaHHS iX MOBeAiHKa
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CBiuMJIa, 110 BOHU BIEPTO He 6AXKAKOTh CTATH Ha IJISIX BUMIPABJIEHHS |
3aJIMIIAIOTbhCA Hebe3NeYHUMHU [Js CyCHibCTBa; 2) 3acy/pKeHUX [0
no36aBJeHHS BOJIi 3a OJUH i3 3JI0UMHIB, NMOB'SI3aHUX 3 HE3aKOHHUM
06iroM HapKOTHYHUX 3aC06iB, ICUXOTPOMHUX PEYOBUH i IPEKYPCOPIB;
3) 3acyKeHUX [0 T030aBJIEeHHS BOJI 3a TsXKKi, OCOGJMBO TSOKKi
3JIOYMHHU ab0 3aCy/PKeHUX JBa i Oisblie pas3iB 10 mo36aBJieHHs BOJIi 3a
YMHUCHI 3/I04MHH, SIKIL[O0 BOHH MicJisl Bi[0yBaHHS OKapaHHs ab0 YMOBHO-
JIOCTPOKOBOT0 3BiJIbHEHHS BiJ BiZiOyBaHHS NOKapaHHs, He3BaXKalo4u Ha
ronepe/pKeHHs1 OpraHiB BHYTPIIIHIX CIIpaB, CUCTEMATUYHO BYMHAKTH
[IpaBOIOpPYILEHHS.

Ak 3a3Havae B.M. TpyOGHUKOB, aJMiHICTpaTUBHUH Har/sj He €
SIKUMOCb THMMYAacOBMM 1 pa30oBUM 3ax0[0M BIJIUBY Ha paHille
3acyKeHUX, 1 Horo ciaif pos3ryasgjaTd sIK CUCTEMY TUMYacOBUX
NPUMYCOBUX NpPOQINAKTUYHUX 3aX0AiB HarJsAy i KOHTPOJIO 3a
MOBE/IIHKOI0 OKpeMHMX KaTeropid oci6, 3BiJibHEHUX 3 Micllb
1no036aBJeHHS BOJIi, IKUU 3/iMCHIOETbCA OpraHaMM BHYTPIlLIHIX CIpaB
[4, c. 360].

OpHak, YMOBHO-AOCTPOKOBe 3BIJIbHEHHSI BUCTYNAa€ IMiJbIOO,
MpOSIBOM JIOBipU 0 3aCyI>KEHOT0, IKWH BiZIOBIHO 10 3aKOHOZaBCTBa
JIOBiB CBO€ BuIpaBjeHHS. Ha JAyMKy aBTOpa, CyTb YMOBHO-
JOCTPOKOBOTO 3BiJIbHEHHA I[pPAMO INpPOTHJIEKHA IPU3HAYEHHIO
aJMiHICTPaTUBHOTO HarJsAy, SKUH BCTAHOBJIETbCS 3a Hebes-
NeYHUMU JJs1 CyCHiJbcTBa 3BiIbHEHUMHU ocob6amMu. ToMmy Tpeba
NoroAUTUCh 3 AyMkoio JI.B.Xerai, mo MOXXJIHBICTb BCTaHOBJIEHHS
aMIHICTPAaTUBHOIO HArJAZy He MOXe BUPIIIUMTU BCbOrO NHUTAHHA,
MOB’SI3aHOr0 i3 AHTUCYCHIJIbHOIO MNOBEAIHKOI YMOBHO-JOCTPOKOBO
3BisibHeHUX [5, c¢. 53]. [lna BupimeHHs wniei nmpo6JseMu HeoOGXigHO
BIOPSAJKYBaTH  IMTAaHHA  KOHTPOJIIO 33  YMOBHO-JOCTPOKOBO
3BiJIbHEHUMH, BU3HAYUTH MOTO MeXaHi3M.

Heo6xiflHO HAroJIOCUTU Ha Mpo6JseMi MOHUKEHOI BUMOIJIUBOCTI
10 YMOBHO-ZOCTPOKOBO 3BiJIbHEHHX, TOMY BHBYEHHSI MOXXJHUBUX
LJIAXIB BUpILIEHHS LbOTO NMUTAHHA € Jy:Ke aKTyaJIbHUM. AJpKe, SK
NpaBUJIbHO 3a3Hadae B.B.CKUOUIBKUN, iCHYOUMH CTaH peyed He
cupusie ePeKTUBHOMY 3aCTOCYBaHHK YMOBHO-JOCTPOKOBOTO 3BiJb-
HeHHsl, 3HaYHO TMOHMXKYE HMOro BUXOBHUX XapakTep. ToMy HeoO6XifHO
3HAYHO MOCUJIMTU BUMOTY MOPAJIbHOTO MOPAAKY (AOTPUMaHHS NpaBUJI
CHiBXKUTTA), HajaTU MpaBO CyAy INpU 3BibHeHHI Hak/IajaTH Ha
3acy/P)KEHOTO BHUKOHAHHS NeBHUX 060B’sA3KiB (nmpugbaTu mnpodeciko,
BUMTHCS, YTPUMYBATUCh BiJi NEBHUX 3B’'A3KiB TOII0), a TaKOX
MOXJIMBICTb BUpIllyBaTH MiJ Yac iCOMTOBOrO CTPOKY NUTAHHA IPO
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3aCTOCYBaHHS HEBiZIOYTOI YaCTHHU NMOKAapaHHA B TOMY BUNAJKY, AKILIO

3acy/>KeHMU He O6aka€e 3MIHMTH CBOK aMopaJibHy NOBeAiHKYy, He

BUKOHYE IMOKJaJleHi CyZjoM 00G0B’I3KU Ta YXUJISETbCA BiZ, BUXOBHOIO
BIJIUBY [6, c. 156].

Tpeb6a 3a3HaYMTH, 1110 HOPMH, SIKi 3aKPIN/IIOIOTH NPaBO MOKJIaJATH
Ha YMOBHO-JOCTPOKOBO 3BiJIbHEHHWX NeBHi 00OB'3KM BXe [JaBHO
npUTaMaHHI 6araThOM 3aKOHO/JABCTBAM 3aKOPJAOHHUX KpaiH. HagaHHsA
YMOBHO-/I0CTPOKOBOTO 3BiJIbHEHHSI CYNPOBO/KYETbCS OCOOGJUBUMU
YMOBAMH, a TAKOX 3aX0laMU CIIPUSAHHA y pecoliasisalii Ta KOHTPOJIIO,
AKi MalOTh 3a MeTY [IOBEpPHEeHHS 3aCy/>KEHOr0 10 HOPMaJIbHOI'O KUTTA
y cycniibcTBi. Cnupamyuch Ha Te, 10 MNpPU3HAYE€HHS YMOBHO-
JAOCTPOKOBOTO 3BiJIbHEHHSA IO0JIATAE Y CIPUAHHI YCHILIHOMY Iepexoay
3aCy/PKEHOTO BiJi BHUMOI DpeXHUMYy BiGYBaHHS1 TIOKapaHHHA [0
MPaBOCJYXHAHOTO XXUTTS Y HOPMaJIbHOMY CyCHIJIbCTBI, aBTOP BBAXKA€E
JOLIJIBHUM BHECTHU IN€BHiI 3MiHM [0 HOPM IIpO YMOBHO-ZOCTPOKOBeE
3BiJibHeHHs1. B 3akoHI Heo6XiJHO Nepe/6AYMTH BUYEPNHUHN Nepestik
KOHKpeTHHUX O00O0B’A3KiB, SIKMX HOBUHEH JOTPUMYBaTHUCb YMOBHO-
JIOCTPOKOBO 3BiJIbHEHMH MiJ 4Yac HeBij0yToi 4YacTUHU MNOKapaHHS
(icmuTOBOTO CTPOKY), 1110, HA AYMKY aBTOpa, COPHsIO0 6 Horo ycrinHii
pecorianizanii. 3akpineHHs1 NeBHUX 000B’SI3KiB 32 YMOBHO-/JOCTPOKOBO
3BiJIbHEHUMH, 3 OAHOT'0 GOKY, Mi/IBUIIATH BiANOBiJA/JbHICTb 3BiIbHEHOTO
mofo0 Horo MNOoBeAiHKU MiJ 4Yac icmUTOBOro CTPOKY, a, 3 JApYyroro,
3a6e3neyuTh IHJAMBiAyalbHUM MiAXiA [0 KOXHOIO 3BiJIbHEHOTO Ta
JIoTloMoXke y #oro pecoujajiizanii. Came y mnok/JaZjaHHi Ha yYMOBHO-
JIOCTPOKOBO 3BiJIbHEHOI'0 MEBHUX O0OOB'SI3KIB Ta KOHTpoJi 3a Ix
BUKOHAHHSAM, a TaKOX Yy CKacyBaHHI YMOBHO-JOCTPOKOBOIO 3BiJib-
HeHHs, fKIIO IIi BUMOTH He BUKOHYIOThCA i OyZe peasizoByBaTHCh
YMOBHHUU XapaKTep LibOro BUJY 3Bi/IbHEHHS.

Y Pekomenpauiax Kowmitery MiHicTpiB Pagu €Bponu Bijg
24.09.2003 «Ilpo yMOBHO-OCTPOKOBE 3BiJIbHEHHA» 3a3HA4€HO, 110 3
METOK 3MEHIIEHHS PU3UKY CKOEHHSI MOBTOPHOTO  3JIOUMHY
3BiJIbHEHMMH YMOBHO-JOCTPOKOBO, HEO6XiJHO iCHyBaHHS MOXJIMBOCTI
MOKJIaJleHHs] Ha HMX i3 BpaxyBaHHSIM IX 0OCOGHUCTOCTI HACTYHMHUX
000B’sI3KiB: BUIJIATUTH KOMIIEHCALil0 YW BiAIIKOAYBaTU UIKOAY
NOoTepHiJioMy; MNPOWTH KypcC JiKyBaHHS BiJ, HapKOTH4YHOI abo
aJIKOTOJIbHOI 3aJIeXXHOCTI; MpalutoBaTH abo 3alMaTUCA SKOIO-HeOYIb
iHIIOI0 CXBaJieHOi [iSIIbHICTIO, HANpUKJIaJ, BYHUTHUCA ab0 NPUUTH
npodecifiHy miroToBKy; 6paTH y4acTb y iHAUBiAyaJbHUX NporpaMax
PO3BUTKY; He NpPOXXUBAaTU y NEBHUX MiCLAX, He BiJBiAyBaTH NeBHI
Micng (1. 8). Y Buna/jky He3sHa4HUX NOPYIIeHb MOKJIajeHUX 060B’A3KiB
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KOMIIETEHTHUI OpraH MOBUHEH BUHECTHU NoNepeKeHHS. Y BUNAAKY

CcepH0o3HUX NOpYlLIeHb MOXe OYTH NPUUHATO pillleHHS Npo BiAMiHY
YMOBHO-/I0CTPOKOBOTO 3BijibHeHH4 (1. 30).

Cnuparoyucb Ha Te, L0 NpPHU3HAYEHHS YMOBHO-JOCTPOKOBOI'O
3BIJIbHEHHH NOJIATAE y CIPUAHHI YCHIIIHOMY Nepexofy 3acy KeHOTro
Bii BUMOr peXHMy BifOyBaHHS NOKapaHHs [0 3aKOHOCJIYXHSHOTO
KUTTH Y HOPMaJIbHOMY CyCHIJIbCTBI, € JOLI/IbHUM BHECTH Ie€BHi 3MiHHU
[0 HOpPM IIpO YMOBHO-JOCTPOKOBe 3BiJIbHEHHA. B 1ux 3MiHax
HeoOXi/IHO NMepe16aYMTH BUYEpPIHUHN Nepesik KOHKpeTHUX 000B’A3KiB,
SIKUX MOBUHEH JOTPUMYBAaTHCh YMOBHO-JOCTPOKOBO 3BiJIbHEHUH Mif,
yac HeBiZ|0yTol YaCTMHU NOKapaHHs (iCIUTOBOTO CTPOKY), 1110 CIIPUSLIIO
6 Horo ycnimHii peconianizanii. 3akpinsieHHs neBHUX 060B’A3KIB 3a
YMOBHO-/IOCTPOKOBO 3BiJIbHEHUMH, 3 OJHOro O0OKY, HiBUIIUTH
BiIMOBiJaJIbHICTh 3BIJIbHEHOTrO 1100 MOBEAIHKH MiJ, 4acC iCIATOBOTO
CTPOKY, a, 3 ;pYroro, 3a6e3neynThb iHAUBIAYaIbHUN MiAXiA 10 KOXKHOTO
YMOBHO-/I0CTPOKOBO 3BiJIbHEHOTO, 1110, B CBOIO Yepry, CHpUATUME H0T0
pecouiasizanii 0 yMOB CyCIIiJIBHOT'O KU TTS.
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KaTtopkiH PoMaH AHATOAINOBMY,

CAYXQY MATICTPATYPU OAKYABTETY 3 MIAFOTOBKM COAXIBLLIB AAS MIAPO3AIAIB
CAIACTBA AHIMPOMETPOBCHKOTO AEPXABHOIO YHIBEPCUTETY BHYTPILLHIX CAPOB
HaykoBui kepiBHUK: XaLLeB Baamm leopriiosmy,

AOLLEHT KAdPEAPU KPUMIHAABHOTO MPABA TA KPUMIHOAOTIT AHINPONETPOBCHKOrO
AEP>KOBHOTO YHIBEPCUTETY BHYTPILLHIX CMPOB,

KAHAMAQT IOPUAMYHUX HAYK, AOLLEHT

AKTYAAbHI NPOBAEMU TOPTIBAI AKOAbMMU B YKPAIHI

CHoKOHBiYHO JIIO/IMHA NparHyJ/a 6yTH BisbHOO. BisbHO icHyBaTH,
BIJILHO 06UpaTH Miclle MPOXUBaHHS, nmpodecito, APYKUHY (Y0JI0BiKA)
To10. PeasizyBaTH x 1ie mpaBo Il He 3aB/AH BJJaBaJjoCs, OCKiJIbKHU TaKi
NpUPOJIHi 6J1ara, ik CB060/ja Ta 0COOUCTA HEJJOTOPKAHHICTb, MOCTIHHO
MigaBauCs BCIIIKUM 0OMexKeHHsM [1].

[IpobsieMa TOpriBJi JiIOAbMU Ha TepuTOpii YKpaiHU JOCUTH
akTyajbHa. [l edpekTHUBHOI GOpOTHOM 3 UM SIBUILEM HeOOXiZHO
MaTH [iJINH KOMILIEKC 3aCO0iB Y BUTJISAAI JOCKOHAJIOT0 3aKOHO/IaBCTBA,
yiTkoi  pPOGOTH  NPABOOXOPOHHUX  OpraHiB, HAABHOCTI Ta
B/JOCKOHaJIEHHIO IEBHUX TaKTUK Ta METOUK.

[Tpo6sieMoro TOpPriBJIi JItOAbMU B YKpaiHi 3aiiMasivcs Taki BUeHi, 1K
M. I. BaxxaHoOB, C. M. Andbopos, M. I. XaBpOHIOK, B. I. Ocaguui,
M. 1. Menbnuk, [I. b. Canakoes, O. A. bopiabko, [I. I'. KasHaueeB Ta iH.

BapTo BiA3HAUUTH, L0 He AUBJSYMCh Ha Te, 1[0 YMHHA peJaKLis
cT. 149 KK 2001 p. € ozaHi€lo 3 HaWBJAMIINX KPUMiHAJbHO-IIPAaBOBUX
HOPM B ICTOpil YKpalHCBKOI'O 3aKOHOJZABCTBA ULI0J0 peryJlOBaHHS
MUTAHHS KpUMiHa/bHOI BiZiMOBia/IbHOCTI 32 TOPTriBJIO JIOJAbBMU a60
iHIly He3aKOHHY yroAy 100 JIOJUHH, BOHA BCe X MICTUTH i psf
HeJl0JliKiB.

Tak, 0. M. 'ymiH Bujisfge HACTYNHI: 3arajbHa CKJIAJHICTb TEKCTY
JUIsl po3yMiHHS; HEKOpeKTHe pOopMyBaHHS 03HAK CKJIAZAY 3JI0YHHY, 1[0
pO3rJIAAa€EThC (HEe3pOo3yMijio, YOMy He KpUMiHai30BaHO KyMiBJIIO
JIIOAVHY, 1110 IPU3BOAUTD [0 MEBHUX TPYAHOILIB Y TPaBO3aCTOCOBHIN
JNisIbHOCTI mifg Jyac kBasidikamii Aif 3/104UHIIB); HaAMIpHA KiJbKiCTb
LjiJel, 10 3HAYHO YCKJIAJHIOE MOXJIMBICTb JOBECTH BHHY TOPTIBIS;
BificyTHicTb Yy HOpMi KBasidikylOuHUx O3HaK (30KpeMa OOGMaHy), 10
NiZBUILYE CYyCHiJibHY He6e3leKy 3JI0YHMHYy; HeNpoAyMaHicTb Mipu
NOKapaHHA 3a [JiaHHA, onucaHl y aucnosunii ct. 149 KK VYkpainy;
BiJICYTHiCTb 3a0X04yBaJIbHUX HOPM [2, c. 21].

Mu Takox BBaXkaeMo, 110 AJis1 eGeKTUBHOI 60pOTHOU 3 TOpPTiBJel0
JIIOABbMU € JOLiJIbHUM BHECTHU P/, 3MiH [0 BULe3a3HaYeHOl CTaTTi.
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[Ipukpo KOHCTATyBaTH, ajie B Hall yac B YKpaiHi Bif6yBaeTbcs
NOCUJIEHHS] aKTUBHOCTI 3JIOUMHHUX YTpyIlyBaHb, fIKi HaMararwTbCs
HaJlaroAuTH KaHald MibkHapofHoro Tpadiky 3 MeTOl BJIACHOIO
36arayeHHs. Hanpukiaaj, npauiBHukaMu /lenapTaMeHTy 60poThOU 3i
3JI0YMHAMHU NOB’sI3aHUMM 3 TopriBJelo JoAbMH, MBC YkpaiHy, crisibHO
3 iHIIMMU ONMEepaTUBHHUMH CAYKO6aMH, 3 BUKOPUCTAHHAM KOMILIEKCY
ONepaTUBHO-pPO3IYyKOBUX 3axofiB 29.07.2009 poky Ha TepuTOpil
YkpailHU NpoBeJleHO 3arajbHOJEepKaBHY Olepalild M0 3aTpUMaHHI0
Y4YaCHUKIB TpaHCHALiOHAJbHOI OpPraHi30BaHOI 3JIOUMHHOI IpyNH, A0
CKJAafy fKOi BXOAWJIM TpoMafsHU YkKpaiHy, Ipaky, Pociiicbkoi
®epepanii Ta 06’egHaHux Apabcbkux EmipartiB, siki 3 2006 poky
opraHizoByBa/iM Ta 3a6e3neuyyBajd (yHKIiOHYBaHHS psAy KaHaJiB
TOPriBJIi yKpaiHCbKUMU fiBd4aTaMu A0 OAE Ta iHmuX AepxaB 3 MeTOIO
ceKcyasbHOI ekcmyaTauii. BHaciigok peasizanii  onepaTHBHHX
MaTepia/iB 3aTprMaHo 11 y4acHHUKIB 3JI0MMHHOI I'PYIY, sIKi 3aiMaJIiCh
TOpriBJel0 JIIOJbMH, BCTaHOBJeHO NoHaA 200 xpiByaT BikoM Bifg 16 g0
25 pokis, aki BnpogoBxk 2008-2009 pokiB 6ysau 3aBepb6oBaHi Ta
npozani npo OAE, Benuko6purtanii, Icmanii Ta HimMeuuuHu. 3a
ONEPAaTUBHUMU JIaHUMHU, YYaCHUKAMH BKa3aHOI 3JI0UMHHOI IPynu 6yJ10
NpoJaHo sl CeKcyanbHOI ekcmuyarauii monag 500 ykpaiHok. 3a
JaHuM ¢aktoM [onoBHUM ciaiguuM ynpaBiaiHHA MBC Ykpainu
MOpyLIeHO KpUMiHa/ibHY cripaBy 3a cT. 149 KK Ykpainu [3, c. 50].
HaBeseHull npukJaj, LeMOHCTPYE NeBHI 3aKOHOMIipHOCTI 1100
THUITy XepTB. Ik MU 6a4MMO, HUMHY, SIK [IPaBUJIO, € XKiHKM y Bini Big 16
Jlo 25 pokiB. Ha apyromy wmicri cepef »*kepTB TOPriBJi JIOABMH — AiTH.
Came Ha /Bl BUlle3a3Ha4YeH] KaTeropii Jiofed iCHye NOCTIMHUNA NONUT
Ha PUHKY TOPTiBJIi JIIOABMHY, a, IK Bi[lOMO, HONUT GOPMYE TPOTO3HUILi0.
JisnpHicTh 1Wof0 mnpodinakTUKKM 3J0YUHHOCTI B LijJoMy, i
TOPTiBJIi JIIOJbMU 30KpeMa, Nepejbayac K 3arajbHoOJepkKaBHI 3ax04u
€KOHOMIYHOrO0, i/1e0JIoriYHOr0, IPaBOBOI'0 i BUXOBHOT'O XapaKTepy, Tak
I cnenianbHi, AKi 3JIHCHIOIOTBCA OpraHaMu BHYTpIilmHIX cnpas. Li
3aX0/ZlM, B CBOI0 4Yepry, MOXyTb OyTH 3arajbHUMH (HaNpHUKJIAZ,
BUSIBJIEHHS] Ta YCYHEHHS1 KOHKPETHUX YMOB, L0 CIPUSIOTh BUNHEHHIO
3/I04MHIB) Ta iHAMBiJyaZbHUMH (3acTOCyBaHHS MNpOQiJaKTUYHOIO
BIVIMBY Ha 0Ci06, CXUJIbHUX A0 BYMHEHHS 3JI0UMHIB, NPUMNHUHEHHS
3aMaxiB Ha 3JI0YHH TOIL0).
Haii6inpim epeKTHUBHHUM HaNpPsIMKOM IIONepe/PKeHHsI TOpriBJi
JIIOJABMHU € BXXUTTS KOMILIEKCY TaKUX TPOQiIaKTUYHUX 3aX0/[iB:
1) mpaBoBa mpomnaraHja ¥ pos’sicHIOBaJibHa po6oTa cepef Hace-
JIEHHS;
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2) cBOevyacHe ycyHeHHs1 a6o HeMTpaJiizalist IPUYUH TOPriBJIi Jito-
JABbMH Ta yMOB, 1110 IM CIPUSIOTh;

3) axkTuBi3allis onepaTHUBHO-PO3IIYKOBOI pPOOGOTH 3 BUSIBJIEHHSA
BUHHUX Ta MOTEPHIJINX, YCYHEHHs HeJl0iKiB Yy 60pOTbOU 3 TO-
prisJjero J04bMHU;

4) 3asy4eHHs 10 60POTHOU 3 TOPriBJIE0 JIIOABMH BCIiX CHUJI MiJinii
Ta FPOMaZCbKOCTI.

PeTesibHUI aHaJi3 BijoMOCTeH 1110/10 06CTABUH CKOEHHSI KOXKHOTO
3JI0YMHY, Cy6’'eKTa  3JI0YMHY, MOTEpPHiJMX [JO3BOJIE POOUTH
OOI'pyHTOBaHi BMCHOBKU NPO YMOBH, 110 COPUAIOTH LUM 3J04YMHAM, i
BIIPOBa/KyBaTH KOHKPETHI 3aX0/1 AJ14 IX YCYHeHHd Ta HeHTpasisanii.

Haii6inbin epeKTUBHUMHU 3aX0JaMU 100 HelTpasi3anii yMoB, 1110
CNPUSIOTH TOPTiBJI JIIOAbMH, € IPABOBA IIPOIaraH/a Ta po3’sicCHIOBaJIbHA
pob6oTta cepef HacesieHHs. [Ipy 1bOMY [AOLIJIBHO 3BepTaTH yBary Ha
MpoBeJiIeHHsI PO3’sCHIOBAJIbHOI POGOTH 3 MUTAaHb KPHUMiHAJbHOTO
3aKOHOJABCTBA PO BiAMOBIAAJBbHICTb 3a TOPTiBJIIO JIIOJbMHU.

Beciiy npauliBHUKIB Mijilii 3 HaceJeHHSIM CHOPUSAIOTh OiJbII
IIMPOKOMY 3aJIy4eHHIO IPOMaJICbKOCTi 10 60pOTbOM 3 IMMHU 3JI0YMHAMH,
COpaBJSIOTh BIUVIMB Ha TPOMaJidH, CXWIbHHUX [0 MpPaBONOpPYIIEHb,
CHOHYKAOTh IX BiIMOBUTUCS BiJ] 3JIOUMHHUX HaMipiB Ta JiM.

OTxe, pebopMyBaHHS 3aKOHOJABCTBAa YKpaiHH, 110 CTOCYETHCSA
3a60poHU TOpriBai JaIOAbMHU ab0 iHIIOI HE3aKOHHOI yroAu IL[0J0
JIIOJJMHUA TO€JHAaHe 3 peTeJbHUM BUBYEHHSM [JIaHOTO SBUIA Ta
BUPOOGJIEHHSM NMEBHUX TAaKTUK Ta MPUUOMIB 60POTHOM 3 HUM MalOTh,
SKII0 He MOBHICTI0 MOGOPOTH HOT0, TO 3HAYHO MOCJIAOUTH.
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Kiciantok EAyapa MukoAainosuy,
3ACTYMHMK HAYAABHMKO KAJDEAPH KPUMIHOABHOTO NPABA
HALIOHAABHOI OKAAEMIl BHYTPILLIHIX CMIPAB,
KAHAMAQT IOPUAMYHMX HOYK, AOLLEHT

AO NUTAHHA MNPO KPUMIHAABHY BIANOBIAAAbHICTb
3A NEPEBULLLEHHA BAAAU ABO CAYXXBOBUX MOBHOBAXEHDb

KpuMiHasbHe 3aKOHOZABCTBO YKpaiHM 3 MOMEHTY IIPOT0JIOLIEHHS
il He3a/e)KHOCTI 1 HaBiTh 1Le B HOPMAaTHUBHUX JpKepeJsax iHIIUX
JepKaBHUX QopMalliil 3aBxkAu Mepejdayvaao BiANOBiZaJbHICTL 3a
NepeBUIIEHHS BJIAIU 200 CAYKO00BUX MOBHOBaXKEHb. Mi>k TUM 3aKOHOM
Ykpainu «IIpo BHeceHHA 3MiH 0 KpuMminaibHoro ta KpumiHanbHoro
MpoLeCcyaJlbHOMO  KOJEKCiB  YKpalHM 11oA0 iMIJIeMeHTauii [0
HaIlliOHA/JIbHOTO 3aKOHOJaBCTBa MoJjoKeHb cTaTTi 19 Konsennii OOH
npoTty Kopynuii» Bix 21 mtotoro 2014 poky B KpumiHasbHUI KoAekc
Ykpainu (KK) 6ysi0 BHeceHO CyTTEBI 3MiHU caMe 3 Ijboro nuTaHHs. Taki
3MiHM BUKJIMKaJ/IM TPO6GJIEMU B MPABO3aCTOCOBHIM NMpaKTHIL, MOB’sI3aHil
3 KBaJliQiKali€ nepeBUIeHHS BJaJu ab0 CIyKO0BUX MOBHOBAXKEHbD i
NOTPeOYIOTh AEeTalbHOTO aHali3y.

Tak, Ha choroaHi cT. 365 KK BcTaHOBJIIOE BifjmoBia/ibHICTL 3a
NepeBUIleHHS BJaZu abo ciayX00BHX NOBHOBa)XeHb NpaLiBHUKOM
NPaBOOXOPOHHOI'O0 OpraHy, a caMe yMHCHe BUYMHEHHS NpalLiBHUKOM
MPaBOOXOPOHHOI'0 OpraHy [AiH, siki IBHO BUXOJATb 3a Mexi HaJaHUX
WOMy MpaB YU MOBHOBAXKEHb, SKIIO BOHU 3aBJaJiM iCTOTHOI IIKOJAU
OXOPOHIOBAaHHWM 3aKOHOM I[paBaM, iHTepecaM OKpPeMHUX TIpOMaJsH,
Jlep>KaBHUM 4{ I'POMa/ICbKUM iHTepecaM, iHTepecaM IOpUAUYHUX OCib.

TobTo, fIK i paHille mnepeBUllleHHS BJaAUM abo CIAYKO0BUX
NIOBHOBaXKEeHb € 3JIOUMHOM 3 MaTepiaJlbHUM CKJIaZ0M, HOro 06'eKTHBHA
CTOpOHA MOJISATAE JIULIe B aKTUBHIN NoBeAiHLi — Aifx, Aki: 1) 3yMoBJIeHi
CAy>KO0BUM CTAaHOBHIEM BUHHOTO; 2) MOB’A3aHi 3 peaJjisalieo Horo
CIy>KOOBUX TOBHOBaXKeHb; 3) SABHO BHUXOJATh 3a MeXi IUX
NOBHOBaXXeHb; 4) 3amoAil0I0Th ICTOTHY WKOAYy abo CIPUYUHAIOTH
TSDKKI  Hacaigku mnpaBaM, cBo6ojaM Ta iHTepecaM i3WYHUX,
IOpUAMYHUX O0Ci6 abo [JepkaBHUM YU TPOMaJCbKUM iHTepecam;
5) nepebyBaOTh y IPUUUHOBOMY 3B’fI3KY i3 3a3HaYeHUMHU HaCJiIKaMH,
3 HaCTaHHSAM SIKMX 3JI0YUH BBaXKA€ThCS 3aKiHUEHUM.

BignoBigHo no n. 4 nocraHosu [IBCY «IIpo cymoBy NpakTUKY y
cIpaBax Ipo MepeBUIIEeHHS BJaJU ab0 CAY>X60BUX TOBHOBAXKEHb» Bif
26 rpynasa 2003 p. Ne 15 mepeBUILEeHHAM BJaAM abo CJAYKO0BUX
MOBHOBaXXEHb BU3HAETHCS YMHUCHE BUMHEHHS JiH, [0 IBHO BUXOJASATh
3a Mexi HaJlaHUX 0Cco6i NpaB UM NOBHOBaXKeHb, AKIL0 HUMHU 3aN0JiHO
© Kicinok E. M., 2014 68
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ICTOTHY IIKOJy OXOPOHIOBAHMM 3aKOHOM IIpaBaM, iHTepecaM OKpeMHUX
rpoMajifiH, /Jiep>KaBHUM YU TIPOMaZCbKUM IHTepecaM, iHTepecaMm
IOpUANYHUX 0Ci6. [Ipu BupillleHHi MUTaHHS PO Te, YU € BUXiJ 3a MexXi
Ha/laHUX NIpaB abo NOBHOBaXKeHb IBHUM, CyAU MalOTb 6paTH [10 yBary,
HACKIJIbKY BiH GYB OYEBU/JHUM JIJIsi TaKol 0COOM Ta YM yCBijoMJIIOBajIa
BOHA MPOTUIIPABHICTb CBOEI MOBEIHKU. [CTOTHA IKO/Ja OXOPOHIOBAaHUM
3aKOHOM IIpaBaM Ta iHTepecaM OKpeMHX I'POMa/iiH abo Jep>KaBHUM YU
rpoMaZicbKUM iHTepecaM, abo iHTepecaM HOPUAUYHUX OCi6 - Le fK
MaTepia/ibHa IIKOJQ, TaK 1 IIKoJAa HeMaTepiaJIbHOTO XapaKTepy.
IcToTHOIO WWIKOJO010, IKIIO BOHA INOJIATAE Y 3aBJaHHI MaTepiaJbHUX
30UTKiB, BBAXKAEThCS TaKa LIKO/A, KA B CTO 1 Gijiblie pa3iB nepeBUILYE
HeoNoJaTKOBYBaHUM MiHIMYM J0XOZiB rPOMa/idH.

[IpoTe cyTTEBA 0COGJIMBICTL HUHI Ait040l KpUMiHAJBbHO-ITPABOBOI
HOPMH IO BiZiNOBia/IbHICTh 32 NepeBUIEHHS BAaZHu ab0 CayK60BHUX
NOBHOBaXXeHb MOJISITAE B TOMY, L0 CYy0’EKTOM 3aKpilJeHOro y Hil
CKJIAZly 3JIOYWHY MOXKe BUCTYIIATH JIMIIe NPaLiBHUK IPAaBOOXOPOHHOT0
opraHy, a He cJ1y>k60Ba ocoba B L{iJIoMy.

[IpaniBHUK  NOpPaBOOXOPOHHOIO  OpraHy - Le  OpaliBHUK
IOPUCAUKLIAHOIO OpraHy, YHOBHOBAaXKEHOTO [EpXXaBOI0 BUKOHYBaTH B
yCTaHOBJIEHOMY TOpAAKY ¢yHKLil abo 3aBJaHHA 3 OXOPOHM IpaBa,
po3ciifyBaHHS abo 3amnobiraHHs MOpylleHb I@paBa, BiJHOBJEHHS
MOPYIIEHOT0 NpaBa, 3aXUCTy HallioHaJbHOI 6e3MeKy, MiATPUMaHHSA
paBoONOPSAAKY, 3a6e3neueHHsI 3aKOHHOCTI. 30KpeMa, 3rifiHO CT. 2 3aKoHy
Ykpainu «Ilpo fep:kaBHUH 3aXUCT MpaLiBHUKIB CyAy Ta IPaBOOXOPOHHUX
OpraHiB» Lie MNpaLiBHUKUA OpPraHiB MpPOKypaTypH, BHYTPIILIHIX CIIpaB,
c1y»6u 6e3neky, BificbkoBoi ciy:x6u npaBonopsaxky y 36poiHux Cuiax
YKpaiH4, MUTHMX OpraHiB, OpraHiB OXOPOHH JEep>KaBHOIO KOpP/IOHY,
OpraHiB Jiep>kaBHOI MOJATKOBOI CJY»KOH, OpraHiB i yCTaHOB BUKOHAHHS
NOoKapaHb, [Jlep>KaBHOI KOHTPOJIbHO-peBi3iHHOI cayx6U, Aep:kaBHOI
pUO0OXOPOHH, JeprKaBHOI JIiCOBOI OXOpPOHM M iHUIMX opraHiB, ki
3/iHCHIOIOTh MPaB0O3aCTOCOBHI YM MPAaBOOXOPOHHI PyHKIl (HanmpukIaz,
CMiBpOOGITHHKM  KaZpoBOro CKJAaZly  pPO3BiJyBaJbHOrO  OpraHy
MiHicTepcTBa 060poHM YKpaiHM, NpaLiBHUKKM AHTHUMOHOIOJBHOTO
KOMiTeTy YKpalHH, yIOBHOBaXKeHi 0cobu /Jlep:kaBHOI KoMicil 3 IiHHUX
namnepiB Ta GOHI0BOr0 PUHKY YKpaiHU TOL10).

Ax BigoMo, nNpaliBHUK NPaBOOXOPOHHOIO OpPraHy € OJHOYacHO U
cay»k60Bot0 0co6010. OfHAK, BUKJIMUKAE NOAUB pillleHHSI 3aKOHOJAaBIsA
npo Te, 1[0 AJA IHIIMX KaTeropii ocib, fKi TakoX BifHOCATbCS [0
c1y»k60BUX BiZIMOBIAAIBHICTE 3a MepeBUIEHHS BJaZHu abo CayK60BUX
NMOBHOBaXXeHb BXKe He mepenabadeHa. lle TUM 6Ginblle AUBHO, KO
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BpaxyBaTh 3MiHM Jo0 cT. 364 KK BcTaHOBJ/eHI 3a3Ha4eHUM BHILE

3aKOHOM - JeKpUMiHasi3anigd mnoJsoxeHb 4. 3 cT. 364 KK, saka

BCTAHOBJIIOBAaJIa KpPHUMIHAJbHY BIiANOBIZAJBHICTE 3a 3JI0BXXUBAHHS

Bl1aZ0l0 abo cCiayk60BUM CTaHOBHMILEM, BUMHeHi 6Oe3nocepesHbO
MpayiBHUKOM IPaBOOXOPOHHOI0 OpPraHy.

TakuM 4YHMHOM, y KpHUMiHAJIBHOMY 3aKOHOJAABCTBI CKJasacd
CUTyallid 3a AKOi JJigd [paliBHUKIB IPAaBOOXOPOHHUX OpraHiB
KpUMiHa/JbHa BiJIMOBia/bHICTL 3a 3JIOBXKMBaHHS BJaJ0l0 abo
CAy>KO0BUM CTaHOBHLIEM NepepabadeHa y cT. 364 KK Ha 3arajsbHUX
3acajax, fK i Ajaa 6yAp-sakoi iHIIOI cayx60Boi ocobu. HaTtomicTs,
KpUMiHaJbHAa BiANOBiJaJbHICT 3a TeEpeBHUIEHHS BJIagu abo
c1yk60BUX MOBHOBaXXeHb y cT. 365 KK BcTaHOB/eHa Juile [
NpauiBHUKIB IPaBOOXOPOHHUX OPraHiB.

3 1poro BHUIIJIMBAE, 10, HANPHUKIaJ, KepiBHUK Oy/Jb-IKOro
MiHicTepcTBa YkKpaiHM 3a IepeBUleHHS BJaAU abo CayKO60BUX
MOBHOBa)KEHb KpHUMIiHaJbHOI BiJIMOBiAAJbHOCTI, KO0 B HOro Aisax
HeMa€ IHIIOrO CKJAaZy 3JI0YMHY, HeCTH He 60yZe, a pPAAOBUU
cniBpobiTHUK Mininii - 6yze. Mix THM, BpaxoByH4YHM CYCHiIbHY
He6e3IeyHiCTh TaKOro JissHHS MaJso 61 6yTH HaBIAKHU.

OTxKe, 3aKOHOJ@Bellb NMOBHHEH BpaxyBaTHU CTyMNiHb i XapakTep
CycIliJibHOI Hebe3neKH NepeBHUIEeHHs BaajUd abo CIyKOO0BUX NOBHO-
BaKeHb BYMHEHOTr0 pIi3HUMH KaTeropisiMu ciayk60Bux oci6 i
BCTAaHOBUTH KpPHUMIiHaJbHY BiJIIOBIaJIbHICTb 3a TaKi Ail He TIJIbKU JJig
NpaLiBHUKIB IPaBOOXOPOHHUX OpPraHiB, a i iHIUX c1y»K60BUX OCib.

Ko4eabikoB Cepreit Cepreesuy,

HAYAABHMK KACDEAPbI YTOAOBHO-MCMOAHUTEABHOTO M YTOAOBHOIO MPABA
PeASPAABHOTO KA3EHHOTO OBPA30BATEABHOTO YHPEXAEHMUS BbICLLIETO
NPOdPEeCCUOHAABHOTO 0BPA30BAHMS KBOPOHEXCKMUIM MHCTUTYT PEeASPAABHOM
CAYXObl UCMOAHEHMS HOKA3AHMIM Poccum,

KAHAMAQT TEXHUYECKMX HAYK,

CaHarinoB TuMyp AHApPEEeBMY,

QABIOHKT KOGOEAPbBI YTOAOBHOTO MPABA PEAEPAABHOTO KA3EHHOTO
0BPA30BATEABHOTO YHPEXAEHMS BbICLLIETO NPOUDECCUOHAABHOIO OBPA30BAHMS
(AKQAEMMUS MPABA U YNPABAEHUS PEAEPAABHOM CAYXKObI
MCTMOAHEHMS HOKA3AHMM Poccumy

EAUHCTBO NMPEAMETA YTOAOBHO-NPABOBOIO PET'YAUPOBAHUA

B poccuiickoi yroJoBHO-NIPaBOBOW Hayke TPAJULMOHHO NpejMeT
YroJIOBHO-IPABOBOI'0 PEeryJMpOBaHUs NMOHUMMaeTcsl UCXOAsA U3 3ajay
yroJIoBHOro npasa. B coorBeTcTBUM co cT.2 YK P® Takumu 3ajadyamu
ABNAIOTCA: 1) oxXpaHa mHpaB M CBOOOJ 4YesJoBeKa WU TpakJaHHHA,
© Kouepgpikos C. C., CaHalinos T. A,, 70
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COOCTBEHHOCTH, OOILIECTBEHHOrO TIOpsSiIKA W  OOIEeCTBEHHOU

6e30MaCHOCTH, OKpyXawlleld cpeAbl, KOHCTUTYLUOHHOTO CTpOf

Poccuiickoit ®epepauuu; 2) obecneyeHue MHUpa U 06e€30MaCHOCTU
yeJioBe4YeCTBa; 3) npeAynpexJeHue NpecTynJaeHuH.

W3 ykasaHHOW CTaTbM, Ha NEpPBBIM B3IVIAJ, CIeAyeT O4YeBUAHBIN
BbIBOJ: YrOJIOBHOE MpaBO [JOODKHO  OXpaHATb, INpeAynpexiaThb,
obecnieyuBaThb. OTCloZa  ompefessieTcsl  OXpaHUTEJbHas, Npeay-
npeadTesbHas, obecnedydTesnbHass (QYHKLMA YroJOBHOrO IpaBa U
COOTBETCTBYWOL[ME  MpPaBOOTHOLIEHHUs. [IpyHUMasgs BO  BHUMaHUe
00611IeNpHM3HAHHYI0 TOYKY 3PEHUS 0 TOM, UTO KaXKJasl OTpac/b [paBa UMeeT
CBOU NpeiMeT pery/JMpoBaHus, CJe[yeT BbIBOJ, UYTO U yroJIOBHOE NMPABO
TaK)Xe MMeeT CBOHM NpeAMeT peryJupoBaHUs W BbINOJIHAET, HApsALy C
YHKUMSAMY OXPaHbI U MpeAynpexaeHus, QYHKIUI0 peryjaupoBaHus. B
COOTBETCTBUM C TeOopuel mpaBa NOpeaMeT  UrpaeT  pPoJib
cucteMoobpasywilero ¢akTtopa oTpacad npaBa. [log npeameTom
NpaBOBOr0 PeryJaupoBaHUs (MJIH, KakK ero euié Has3blBalOT — NpeaMeT
npaBa) TPaJULIMOHHO NOHUMAaETCs CTPOro ompejeseHHass 06JacThb
06LIeCTBEHHBIX OTHOIIEHUH, KaueCTBEHHO OTJIMYAILIMXCA OT HHBIX
0611eCTBEHHBIX OTHOIIEHUH, 06pa3yoIIuX MpeJMeT APYyrod oTpaciu
npaBa. Mbl pa3fiesisieM TOUKY 3peHHUs, 0OIEeNPHUHATYI0 B TEOPUH NTpaBa
0 TOM, YTO NpeAMET MPaBOBOr0 PeryJUpoBaHUs CYUTAETCS OCHOBOU
BblZleJIeHHs IPAaBOBbIX HOPM B ONpeJieJIeHHYI0 OTpac/b npasa [1].

OTMeTuM, YTO TeOopuel MpaBa yCTAaHOBJEHO, YTO MpPaBO HMEET
CBOMCTBO CHCTEMBbI, a TaKXe TIO0JIO)KeHHe 00 YCTOHYMBON CBSI3U U
B3aMMOJEWCTBUM MeXJy OTpaciassMU MpaBa. Tak, Hampumep,
[Tuxypos H. Y. 0THOCHTEIbHO CBOMCTB CUCTEMHOCTH YrOJIOBHOTO NpaBa
nuuieT: «CoeAUHAACh B AMHAMUYHbIE CUCTEMBI C HOPMaMH MTPaKTHYECKU
BCeX OTpacjed mpaBa, OHO (YroJIoBHOe IpaBO), C OJHOU CTOPOHBI,
MMIJIAHTUPYeT WX MpeAlucaHusi B CBOIO TKaHb [Ji JleTaJU3aluu
MPU3HAKOB 001IeCTBEHHO ONACHBIX IesTHUM, ONIpe/ieJIeHUs TPaHUL, MeXay
MPECTYNHBIM M HENpPeCTYIHbIM, C JPYrol — U caMo NepejaeT UM 4acTb
CBOEH HOPUANYECKOW CHUJIbI, MPUCYTCTBYS B KayeCTBe NOTeHLUAJbHON
yrpo3bl IPUMEHEHHU s YT0JI0BHOT'O HaKa3aHUs» [2].

Teopus npaBa AaéT oGUIMI KaTeropUaJbHBIA U MOHSATHWHBIN
anmapat ¥ OyKBaJbHO, HENOCPeJCTBEHHO He MOXeT ObITh
WCIOJIb30BaH OTpacjeBbIMM HayYHbIMHU JAUCHUIIIMHaMU. Hayka
YroJIOBHOTO NpaBa JOJ/DKHA KOHKPETU3HWPOBATb 3TU KaTeropuu U
MOHSITHUS], YCTAaHOBUTD, KAKUM 00pa3oM 3apUKCUPOBAHHbIe 0OIIHE
YepThl U 3aKOHOMEPHOCTHU MNPOSIBJSAIOTCA B YAaCTHOM SIBJIEHUH, U
JlaThb ollpeJiesieHUe TPeAMeTY yroJOBHO-IIPAaBOBOr'0 PeryJIupoBaHus.
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B poccuiickoit Hayke yroJIoBHOTO paBa MOHATHS «IPeAMET YTOJI0BHOTO
npaBa» U «IpeAMeT YroJIOBHO-NPABOBOTO DEryJMPOBaHUS» IpUMe-
HSIOTC B OCHOBHOM KaK CHHOHMMbL. B pe3ysbTaTe mnosy4arTcs
NPOTUBOpPEYMBBbIE MeEXJAy CO000M M 1O BHYTPEHHEMY TEPMHUHO-
JIOTUYECKOMY COJlep>KaHHUI0 NOHATHUA. B ropuanveckoil HaydHOU U
y4e0HOM JIUTepaType NPUBOJATCS CaMble Pa3JIUYHble TOUKH 3PEHUS
Ha NIpeAMeT YroJIOBHOTO MpaBa U NpeJMET yroJIOBHO-IPABOBOIO
peryaupoBaHus. Tak, Hanpumep, yuéHble 0JaralpT:

1) IlpegMeT yroJioBHOro IpaBa - OJUH, OObeJUHSAET U
DETyJsTUBHblE U  OXpaHWUTeJbHble  OOILEeCTBEHHble  OTHOLIEHUS;
2) mpeAMeT OAWH, HO BKJIIOYAET TOJIbKO OXPaHUTEbHbIE OTHOLIEHHS;
3) mpeaMeT OAWH, HO BKJIKOYAET TOJIbKO PEryJATUBHbIE OTHOLIEHUS;
4) mpe;METOB YTOJIOBHO-TIPABOBOT'0 PETYJIMPOBAHMUS [[BA — OXPaHUTE/IbHbIE
00lleCTBEHHbIE ~ OTHOUIEHWS, W  PETYJATHBHbIe  OOIECTBEHHbIE
OTHOLIeHUs; 5) NpeAMeT - OOIlleCTBeHHble OTHOILIEHUS, MOAJexaliue
YTOJIOBHO-IPAaBOBOMY  DErYJMPOBaHUI0  BO3HUKAIOT C  MOMEHTa
COBepIIeHUs] MPECTYIJIEHUs MeX[Jy TOCYyJapCTBOM U MPECTYNHUKOM;
JIpyTHe aBTOPbI JIOGABJSIOT U 06IeCTBEHHbIE OTHOILEHHS, BO3HUKAIOIIHEe
Y3 3alpeTa YroJIOBHO-NPAaBOBOM HOPMBI, y/IEPXKUBAKOIIKE OT COBEPLIEHUS
NpeCcTyIJieHus; 6) yroJloOBHOEe TMpPaBO pETyJUPYyeT OO eCTBEHHbIE
OTHOLUEeHUs - [peCcTylmJeHUus; 7) MpeaMeT YroJOBHO-IPAaBOBOIO
peryJiupoBaHUsl - OTHOIUEHHUs, CKJIajblBaloliuecs [0 MOBOAY
npeaynpexjieHUss MNpecTylJieHWH (IOMUMO BO3HHUKAWOLUX U3
3amnpeTa); 8) mpeaMeT peryJMpoBaHUSI - OTHOUIEHUS, CYOBEeKTOM
KOTOPBbIX  SIBJSIETCS  JIUI[O, MpUBJEYeHHOe K  YroJOBHOM
OTBETCTBEHHOCTH MO OUIMOKe, T. €. KOTAAa BOOOIe He ObLIO ¢akTa
npecTymieHus; 9) yroJOBHBIM NPAaBOM PETyJHUPYIOTCA OTHOLIEHUS
MeX/Jy rocyZapCTBOM M JIULOM, COBEpPLIMBIUIUM JesHUE B COCTOSTHUU
Heo0X0JUMOU 060pOHbI, KpalHed He0OXOJUMOCTH, a TaKke IpH
Jlo6poBoJIbLHOM oOTKa3e; 10) TpU OCHOBHblE Pa3HOBUJHOCTHU
00IeCTBEHHBIX OTHOIIEHUH: OXPaHUTEJbHbIE YTrOJIOBHO-IPABOBbIE
OTHOIIEeHUs (BO3HUKAWIUE B CBSI3U C COBEPLIEHUEM NMPECTYIJIEHUS);
obuienpeaynpeaAnTe/NbHble  (CBS3aHHBIE C  yAEepXaHWEM JIML, OT
COBEpILIEHUS TPECTYIUIEHHUs); PEeryJsATUBHbIE (HAAeasoLIue TpaXKaaH
npaBaMU Ha MPUYMHEHUEe BpeJia PH 3allyTe OT OMACHbIX NOCAraTeNbCTB,
HeoO6XoAMMON  006OpOHe, KpallHed HeoO6XOAMMOCTH U [JIpYrUX
06CTOATENbCTBAX, UCKJIIOYAIIUX NPeCcTynHOCTb JAesHus); 11) obuiue
OXpaHUTEJIbHbIE TPABOOTHOLIEHHUs, YTrOJIOBHbIe IPABOOTHOIIEHUS C
MACCUBHBIMU  O0SI3aHHOCTAMH  CyO'BEKTOB; 12) OTHOIIEHUS MEXAY
TOCyZJapCTBOM U TPakJaHMHOM, COBEPIIMBIINM OOIECTBEHHO OMacHoe
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JlesiHYe, 10 IOBOJly IPUMEHEeHUs] NPUHYAUTEbHBIX MepP MeULUMHCKOTO
xapakTepa; 13) Mexay rocyapCTBOM U IpaKJaHMHOM IO NOBOAY €ro
0011[eCTBEHHO I0JIE3HOTO0 N0BeZieHUs B chepe 60pbOBI C IPECTYIMHOCTbIO
WId TOpefoTBpallleHUs Bpefa; 14) MexJay TroCyAapCTBOM U
NpPeCTYNIHUKOM 1O TMOBOAY  pPas3/IMYHbIX  BHUJOB  COLIMAJIbHO
MOJIOKUTEJILHOTO MOBeJIeHUS TocaeJHero; 15) Mexay rocyJapCTBOM U
NPeCTyMIHUKOM 10 IOBOJy pPa3/MYHbIX BHJOB AHTHUOOIECTBEHHOTO
HENpeCTYIHOr0 MOBeJleHUs nocaefHero; 16) Mexay rocyapcTBOM U
JIUIIOM, He [JOCTUTIIMM BO3pacTa YroJIOBHOW OTBETCTBEHHOCTH,
COBEPIIMBLIMM OOIIECTBEHHO ONacHoe JAesHUe; 17) moJuTHYeCcKHUe
OTHOULIEHMUS, CKJaJblBawliMecsi [0 NO0BOAY MpeAylpexAeHus
npectymieHui; 18) oTHoIeHUs, BO3HUKAIOI[KE HA OCHOBE OT/EeJIbHbIX
HopM OcobenHol yacTu YK, KoTOopble «CaMOCTOSITEJIbHO (He «B Iape» C
HOpMaMHU APYTUX OTpacjed) 06S3bIBAIOT K aKTHBHBIM JIeHCTBUSIMY»;
19) yrosioBHOe mpaBO BoOOLle B CUJy CBOEH MPUPOAbI He MOMET
peryaupoBaTh 00LecTBEHHbIe OTHOLIeHUs. U3 aHa/in3a NprUBeAEHHbBIX
TOYeK 3peHUsl TaKKe MOXHO cJieJlaTh BBIBOJ O TOM, YTO NpeAMeTOM
YrOJIOBHO-NIPAaBOBOTO PEryJIMPOBAaHUS MOTYT SIBJSTHCA: MOBEJEHMUE,
conpanbHOoe (paKTHUYeCKOoe) OTHOIIEHUE, IPAaBOBOE OTHoOLIeHUe [3, 4,
5 6; 7]. HmeloTcs W NPOTHUBOMNOJIOKHbIE TOYKH 3pEHHUS, B
COOTBETCTBUM C KOTOPBIMM YTOJIOBHOE MpaBO He HMeeT CBOEro
npeaMeTa peryJupoBaHUs, OCHOBaHHbIe Ha B3IJIAAAX BbIJAOILEroCs
y4yéHoro lapropogckoro M. /1. [8].

[IpuBenéHHas kaaccupukalus BecbMa ycaoBHa. lllupokuil ciekTp
B3IJIA0B Ha NpeJMeT YroJIOBHO-NPAaBOBOrO pPeryJMpoOBaHUs BecbMa
pa3Ho06pa3eH U 00YCJOBJIEH Pa3JIMYHBIM IOHUMaHUEM CaMOT0 IIpaBa
U ero QyHJAaMEHTAJbHBIX TOHATUH, pasjvudyueM, Mpex/Je BCETO,
dunocodpckux MmoAX0AOB K H3yyeHHI0 mNpaBa. OfHako MHpU Bcex
pasHorJacusiX BO B3rJigJax Ha NpeJMeT NPaBOBOTO PeryJaupoBaHUS,
MOXHO KOHCTaTHpOBaTb, 4YTO CIOpP CBOJAUTCA B OCHOBHOM K
YrOJIOBHBIM  MNpPAaBOOTHOILEHUSIM, HOpPMaM YroJIOBHOTO IpaBa,
JyHKIMAM, MeTOZjaM UX peasu3anuu. Kaxkjass U3 npuBeJEHHBIX TOUEK
3peHHs PacKpBIBAIOT OINpeieIEHHYI0 CTOPOHY, CBOHCTBO ¢eHOMeHa
npejMeTa YroJOBHO-IPAaBOBOTO PEryJUPOBaHUS W TeOpeTHUYeCKHU
MOXeT OBbITb OTpPa)eHO B MOHATUH IpeAMeTa yTroJIOBHO-IPAaBOBOIO
peryJaupoBaHUs WU IPUHSATO 32 OCHOBY IIPU €ro onpezieseHuu.

[IpuHKMMast BO BHUMaHUe H3JI0)KeHHOe, IPeACTaB/sSETCS, YTO NPU
onpeJieJieHUd IpeAMeTa  yroJOBHO-NIPAaBOBOTO  peryJUpOBaHUs
caelyeT NPUHATh BO BHUMaHUE CJeAYI0IUe 0COOEHHOCTH U3y4aeMoro
npaBoBoro ¢peHoMeHa:
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1. OcHOBHag, IJIaBHAasl IeJib YrOJIOBHOTO MHpaBa — 06eCHedyuThb
6€e30MaCcHOCTb CYILIEeCTBEHHBIX JKU3HEHHbIX HHTEpecoB, HauboJjee
LIeHHbIX, BXXHbIX [IJIS UeJI0BeKa, 00111ecTBa (MMeeTcsl B BUZY HE TOJIbKO
caMo 00IlecTBO, HO M pasjM4YHble O0OLIeCTBEHHble 00Opa30BaHUS:
TPYIIbl, KOJUIEKTUBBI, NMPEANPUATHS, OpPraHU3alud U T.J. U T.IL),
roCyZlapCTBa, OT MPECTYMHbBIX IMOCATATEJNbCTB B OOIEeM IpoIecce
MHTETPUPOBAHUM  O0OIEeCTBa, oOOecledyeHUH €ero  IeJIOCTHOCTH,
caMoperyJsilui Kak cucTeMbl. BesomacHocTb obGecleuynBaeTcsl He
TOJIbKO OXpaHOU O06beKTa, TO TaKXe U peryJupoBaHUEM B CaMbIX
pa3Hoo6pa3HbIX dopMax SIBJEHUHW U MPOLECCOB «BOKPYr» OOBbEKTA.
ConpasbHOE Ha3Ha4YyeHHUe YroJIOBHOTO MpaBa omnpefenser cdepy
BJIMSHUSI ~ YTrOJIOBHOTO TMpaBa, MpeAMeT  YroJIOBHO-IIPABOBOIO
perysivpoBaHusi, JGYHKIMM, 3aZjladd  YroJIOBHOTO TMpaBa, (OpMbI
peanu3anuu, CpesicTBa, COCOObI, XapaKTep HEOOXOAUMBIX AJISI 3TOTO
CpeJCTB, CIOCOG0B U MHBIX PECYPCOB.

2. llpaBo B Lle/IOM U YroJIOBHOE MpaBO B YAaCTHOCTH, 06J1ajaeT
CBOWMCTBaMU CHUCTEMBL. B cU/ly CUCTEeMHOCTH HM3MeHEHHEe OJJHOT0 U3
3JIeMEHTOB CUCTEMBI BJIEUET U3MEHEHHE BCeX OCTATbHBIX.

3. YcraHoB/ieHHe (UM CHSTHE) YTOJIOBHOT'O 3ampeTa B HOpMeE
YTOJIOBHOT'O IIpaBa — MpOsiBJIEHUE JIENUCTBUS 3alPETUTETBHOTO MeTO/a
B IpaBe. B pesysbTaTe [AeHCTBHUS MeToJa NPOUCXOAUT YTrOJIOBHO-
NpaBOBOe peryJHpoBaHUe - CyXeHUe (WAM paclinpeHue) coepsl
He3amnpeléHHbIX JeWCTBUU. 3anpellléHHble AeWCTBUS KaK Obl
M3bIMAKOTCS U3 «060pOTa», a «BbICBOGOXK/JaeMble» AeHCTBUS MOTYT
BXOJUTh B MPAaBOOTHOILIEHHUS, PETYJIUPYEMBIMU KaK YTOJIOBHBIM, TaK U
JpyTUMH oTpacadaMu npasa. Ho felicTBUe yCTaHOBJIEHHOTO HOPMOM
YTOJIOBHOT'O 3aKOHA 3alpeTa BO3MOXHA TOJIBKO B paMKax yroJIOBHOTO
NpaBOOTHOLIEHUs. B IPOTUBHOM cJly4yae Mbl JOKHBI JOMYCTUTD, UTO
CylLecTBYeT 06J1acTb «yr0JIOBHO-3alIPETHOI'0» BHE YTOJIOBHBIX HOPM U
MOMUMO MPaBOOTHOLIEHUH, YTO IPOTUBOPEUUT AEUCTBUTEIBHOCTH.

4. OOuecTBEHHbIE OTHOUIEHHMS, CKJIAJbIBAKOIINECS MO IOBOAY
obecrieyeHUs1 6€30MACHOCTU CYLIECTBEHHBIX XU3HEHHBIX WHTEPECOB
YyeJIoBEKa, O6ILIeCTBA M IOCYJapCTBa OT MPECTYMHBIX MOCATATENbCTB
MOTYT OBITb TOJBKO B GpOpMe yroJIOBHO-NPABOBBIX U 06Pa3yl0T OJUH
npeaMeT yrojoBHoro npaBa. OHM 06pa3yloTcsi Ha OCHOBE HOPM
YroJIOBHOIO IMpaBa, BHeELIHe BbIPaXKEHHBIX U YCTAaHOBJIEHHBIX B
COOTBETCTBYIOLIEM YTOJIOBHOM 3aKoHe. [Ipy 3TOM HOPMBI yTOJI0BHOIO
npaBa 00eCHeYHMBAOT CBOOOAY OT MPOU3BOJIA CYO'HEKTOB YTOJOBHBIX
npaBooTHoUeHUN. Tak, HampuUMep, MPECTYIHUK B CHJIY YTOJOBHOTO
3aKOHA UMeeT MPaBO Ha 3alUTY OT MPOU3BOJIA HE TOJBKO CO CTOPOHBI
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roCyZlapCTBa, HO TaKXe CO CTOPOHBI OOIIECTBA U OTHAEJbHO B3STOrO

YyesioBeKa. ITO O06CTOATEJNbCTBO MOXHO pacCMaTpHUBaeTCs Kak

CBsI3yIOlllee PEeTyJSITUBHbIE U OXPaHUTEJIbHbIE YTOJOBHO-IPABOBbIE

OTHOIIEHHUs] B OJIUH MpPeJMET U MO3BOJISIET CAEJIATb BbIBOJ O TOM, UTO
YTOJIOBHOE IPABO OXPAHSET, PETYJIUPYS U PETYJIUPYET, OXPAHSIAL.

5. AfpecaTbl HOPMbI YTOJIOBHOI'O NpPaBa, BHELIHE BbIPAXKEHHOU B
CTaThe YTrOJIOBHOTO 3aKOHA — KaXKbIH YIEeH 00IIeCTBa, CaMO OOIIECTBO
Y TOCyZapCTBO. Pe30HHOE BO3pakeHHe: KaK MOXKET ObIThb afpecaToM
HanmpuMep, HeBMeHsieMbId 4YesioBek? IIpoTuBopeyuss HeT. Ha
OCHOBAaHUHM HOPM YTOJIOBHOTO IMpaBa K HeMY, B CJIy4yae COBepIIEHUs
00I[eCTBEHHO-OMACHOTO  JIeIHUsS, B YCTAHOBJIEHHOM NOPSAKeE
HpI/IMeHH}OTCH HUHbIE Mepr yI‘OJIOBHO-HpaBOBOI‘O xapaKTepa, TeM
caMbIM obecreyrBasi M ero 6e30NacHOCTb U 6€30IacHOCTh 00IecTBa U
rocyzapctBa. He fomnyckaeTcs mpou3BoJia cO CTOPOHBI FOCYZapCTBa U
obuiecTBa 3a CYET HMEHHO VPEryJHpPOBaHHOCTH BO3HUKAIOIIUX
YTrOJIOBHBIX MPAaBOOTHOLIEHUH. 37eCh afipecaTaMU BbICTYNAIOT TaKXkKe
YeJIOBEK, TOCYy[apCTBO W o6uecTBo. [ocyZapcTBOM U OOIECTBOM
peanusyeTcssi  OTBETCTBEHHOCTh IO 3aKOHHOMY, TYMaHHOMY,
CHpaBeAJII/IBOMy HpI/IMeHE‘HI/I}O B COOTBETCTBUU C l'IpI/IHLlI/Il'IaMI/I
YroJIOBHOTO IPaBa UHBIX Mep yroJIOBHO-IIPABOBOI0 XapaKTepa.

6. OTOX/JjeCTBJIEHHE TpeAMeETa YroJOBHOrO MpaBa U INpeAMeETa
MPAaBOBOTO PeryJUPOBaHUSI BHOCUT OMNpPEJeJIEHHYI0 MYTaHULY IMpPH
NMOHMMaHWW  TpeJMeTa  YroJIOBHO-MPABOBOTO  PETyJHMPOBAHMUSI.
KaTeropuu «ImpegMeT yroJIOBHOrO INpaBa» U «IpeJMeT YTOJIOBHO-
MPaBOBOrO PEryJIMPOBAHHUSA», M0 HAIIEMy MHEHHIO, COOTHOCSTCS Kak
001llee U YacTHOE: MpeAMET YroJ0OBHOTO NpaBa OXBAaThIBAET MpeaMeT
YroJIOBHO-IIPABOBOT'0 PEryJMpoBaHus (B MpeJMeT YroJOBHOIO NpaBa
BXO/IAIT BCE HANpaBJIeHUs U GOPMbI BJUSHUS HA COLUYM).
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AaHTiHOB ipocAaB OAEKCAHAPOBUY,
AOLLEHT KAGOEAPU KPUMIHOABHO-MPABOBMX AUCLMMAIH XAPKIBCbKOTO
HALLIOHOABHOTO YyHiBEpCHUTETY iMmeHi B. H. KapasiHa,
KAHAMAQT IOPUAMYHUX HAYK, AOLLEHT

NMPO AKTYAABHICTb AOCAIAXEHHS MPOBAEM KPUMIHAABHO-
NPABOBOI OXOPOHU OCHOB rPOMAASHCBKOTO
CYCNIAbBCTBA YKPAIHU

[ogii 2013-2014 pokiB BUABUJIU KPUTUYHY CJAOKICTb CUCTEMU
JlepKaBHOTO yNpaBJiHHA B YKpaiHi, He 3JaTHICTb I MPOTUCTOATH
BUKJ/IMKaM, 3a0€3MeYUTU 'POMA/ISTHCHKIHN CIIOKiM Ta yMOBH /ISl CTAJIOr0
PO3BUTKY YKpaiHCBKOrO CYCHiJIbCTBA, a TaKOX MmpaBa i cBoGoAu
rpoMajifiH. BpassiMmBuM MicuneM BUABHJACA BIACYTHICTb KOOpAMHALil
Jlep>KaBHOI MOJIITUKHU 3 TPOMa/IIHCbKUM CYCIIJILCTBOM, a BiJ Tak i 6pak
HOiJTPUMKHU Y pasi pi3kux ii 3MiH 3 60Ky iHCTUTYTIB rpoMaiIHCHKOIO
CyCHiJIbCTBA Ta OKPEMUX I'POMA/SIH.

Cnig BigmiThTH, mo y mnepiogy 2012-2013 pokiB JepxaBHa
MOJIITUKA NPOBOAMJACA y HANpPsIMKy IepeTBOPEHHS YKPaiHCbKOro
CyCIJIbCTBa Ha rpoMajsdHcbKe. [IpoBiAHUM NMpaBOBUM BUPa30M TaKoOl
noJIiTUKK BUCTynaB Yka3s [IpesuseHTa Ykpainu Bif 24 6epesns 2012
poky Ne212/2012 «Ilpo 3atBepjxkeHHsa Crparerii gep:xaBHOI
MOJIITUKH CIPUSAHHSA PO3BUTKY I'POMaJIHCBKOTO CYCIIiJIbCTBA B YKpaiHi
Ta IeplioyeproBi 3axoAu woAo ii peanizanii». 3MiHM y BHUILOMY
MOJIITUMHOMY KepiBHULTBI KpaiHW, 1o Bif6Oy/Mca y HACTiZOK MOJii
2013-2014 poxkiB y M. KueBi, ik 11e BUZJAa€TbCS aBTOPY, 6araTo y 4yoMy
O6yJI1 BUKJMKaHI MparHeHHsM NOBEPHYTHUCh A0 Li€l mosiTuku. Lle y
CBOIO 4epry Jae€ NiJ[CTaBU CTBepJpKyBaTH, 110 Jep>KaBHa IOJIITHKa
CIIPUSHHA PO3BUTKY rPOMaJIHCBKOIO CyCHIJIbCTBA Mae
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NpOJOBXYBaTUCh. Jl0OJaTKOBUM apryMeHTOM € Te, L0 caMe PO3BUTOK

IPOMaJIIHCBKOTO CYCHiJIbCTBA € HaAiMHUM 3aco00M JJi1 3HMKEeHHs

piBHA collia/IbHOI HANpPyry, HaJaroJXeHHs IPoMaJAHCbKOr0 MUPY Ta
CIIOKOIO.

BescyMHIBHO, 1110 afieKBaTHe KPUMiHA/IbHO-IIPaBOBe CYNPOBO/PKEHHSA
€ HeBiZ/eMHOI0 pHCcOI0 edeKTUBHOI JiepkaBHOI NOTHUKU. Big Tax
Jlep>KaBHA MOJIITUKA CIIPUSHHSA PO3BUTKY I'POMaJAHCBKOTO CYCHiJIbCTBA
MOBUHHA BKJIIOYUTH y CBOIO CUCTEMY U afleKBaTHI KpUMiHa/bHO-NIPAaBOBI
3acoby, fKi MalTb OyTH HAyKOBO OOIPyHTOBaHMMH. BuBYeHHA Xk
YUHHOIO 3aKOHOJABCTBA PO KPUMiHa/IbHY BiANIOBiJA/IBHICTD J03BOJIAE
3po6UTH BHCHOBOK IPO He CHUCTEMATHM30BaHUM Ta ¢parMeHTapHUH
XapaKTep HOPM, IKi BCTAaHOBJIOIOTb KDUMiHa/IBHY BiZIOBia/IbHICTDb 3a
JiTHHSA, AKI C/IiJf BBaXaTH NOCATaHHAMM Ha OCHOBU IpPOMaJsHCbKOIO
CyCIiJIbCTBa YKpalHU i, TAKUM YUHOM, IPO BiACYTHICTb aJleKBaTHUX
KpUMiHa/JbHO-IPAaBOBUX 3ac006iB peasiszanii gep>kaBHOI MNOJIITUKH
CIPUAHHA PO3BUTKY 'POMaZAHCHEKOrO CyCIiJbCTBA.

Takox nigJsirae BpaxyBaHHIO TOM QakT, 1[0 y AaHUH Yac B YKpaiHi
3aifcHsAETbCA icTOTHE pedopMyBaHHS KpUMiHa/NbHOI IOCTUIT — HAOYB
yuHHOCTI  KpuMiHanbHMM  mpoliecyaJbHUM  KOJeKC  YkpaiHy,
06roBoproioThcsl 3MiHM A0 KpuminaiabHOro kojekcy YkpaiHy,
NOB's3aHi i3 BBeJJEHHAM IiHCTUTYTIB KpUMiHaJbHUX NPOCTYNKIiB Ta
KpUMiHa/JbHOI  BiANOBiJAJIbHOCTI  HPUAUYHUX 0Ci6. 3a3HavyeHi
HanpaAMKH pedopMyBaHHS 3aKOHOJABCTBA NpPO KpUMiHa/lbHY
BiZIOBIa/IBHICT MalwTb peasi3oByBaTUCh He i30JIbOBaHO, a
BiIIOBIHO [0 JAep:aBHOI MOJIITUKH, 30KpeMa NOJITUKU CIPUAHHA
PO3BUTKY I'POMa/ITHCHKOIO CYCIIJIBCTBA, L0 y CBOIO 4Yepry, noTpebye
BUPOOGJIEHHS] HAYKOBUX MO/ieJiel iX B3aeMOJII Ta y3ro/»>KeHHS.

OpHouyacHO /i BpaxoByBaTH, L0 BKa3aHi pedopMu BifOyBalOThCsA
Yy KOHTEKCTi CTaHOBJIeHHS iHdopMalillHOro CycHiJbCTBa, L0 Mae fK
3araJlbHOCBITOBUH XapakTep, TaK i HallioHaJbHUM, IPaBOBUM BHPA30M
AKOro, 30KpeMa, € 3akoH YkpaiHu «IIpo OcHOBHI 3acajji pO3BUTKY
indpopmaniiitHoro cycmizibctBa B YkpaiHi Ha 2007-2015 poxu».
Po36ynoBa iHGoOpMaliHHOrO CyCHiJIbCTBA CTAaBUTh OCOGJIMBI BUMOTH
HacaMIepes caMe JI0 HAyKOBOTO 3abe3NeyeHHs lepKaBHOI O TUKY, [10
Aoro MeTOJO0JIOTiYHOI Ta TeopeTUYHOI OO6IpyHTOBaHOCTi. Takum
YUHOM, 3[jiiCHEHH1 Ha 6a3i MeTOJO0JIOTIYHOTO Ta TeOpeTUYHOro
amapaTy BJIaCTUBOro iHQOpMaliiHOMy CyCHiZIBCTBY HAyKOBOTO
JIOCJIi[DKEHHST 3 BUSIBJIEHHS Ta PO3B’s3aHHA Npo6JieM KpHUMiHAJIbHO-
NpaBOBOro 3abes3neyeHHs Jep>KaBHOI MOJITHUKU CIHPUSHHS PO3BUTKY
IPOMaZAHCBKOIO CYyCHiJIbCTBA B YKpAIHI, y3TOPKEHHA 3 HEl0 NPOMNO3ULIiT

77



AKMyaneHi cy4acHi npobaemu KpumMiHasnbHO20 Npasa ma KpumiHosoaii
y ceimni pecpopmysaHHA KpumiHaneHoi ocmuyii
LI0[0 BBEJEHHS [0 KpUMiHaJIbHOrO TMpaBa YKpaiHU IHCTUTYTIB
KpUMMIiHaJIbHUX TPOCTYNKIB Ta KpPUMIiHaJbHOI BIiJIOBiZA/JbHOCTI
IOPUANYHUX OCi6 CJ1iJi BUSHATU aKTya/IbHUM i JOLIJIbHUM.
3anponoHOBaHA HayKoBa TIpald IUJIAHYETbCA y  BUIVIAAL
MoHorpadiuHoro Joc/i/KeHHs 32 TaKUM I1aHoM. [lo-nepie, «Betym»,
y SKOMy IIJIAHYETbCS OGI'PYHTYBAaTH aKTYaslbHICTb Ta [JOLiJbHICTB
3AiMCHEHHS [JOCTi/PKEHHSl CNHPAlYUCh Ha Te3W IMpPOo HeoOXiJHICTb
nepexoAy CyCliJibCTBa 0 CTaHy iHGopMaliiHOTO i FPOMaAsAHCHKOTO, a
TaKOXX MpPO HeOoOXiAHICTb 3abe3NevyeHHs JIETITUMHOCTI, colliajJbHOI
3JIarOAY Ta CTAJIOTO PO3BUTKY, a TAKOX 3a3HAaYe€HHS ['0JIOBHOI MeTH
JIOCJIiDKEHHS Yy BUTJIAZ] Tpono3uLiii 3 pepopMyBaHHs 3aKOHOAaBCTBa
PO KpUMIiHaJIbHY BiJIOBiJaJbHICTD.

[lepmmii  po3fin  NpONOHYETbCA Ha3BaTh «MeTo[0JIOTivHi,
MCUXOJIOTIYHI, COLiOJIOTIYHI Ta MNOJIITOJIOTIYHI 3acau AOCaiJKeHHS
npo6/ieM KpUMiHaJbHO-NPAaBOBOI OXOPOHU OCHOB TPOMafsHCHKOIO
cycnminbcTBa YkpaiHu». Horo miZiposfiid maaHylOTbCA y TaKoOMy
BUTJISAi:

1.1. MeTopoJioTiYHi 3acajy AOCIiKeHHs NMpo6JieM KPpUMiHAIbHO-
MPaBOBOi OXOPOHM OCHOB TIPOMaJsHCBKOr0 CyCHiJIbCTBa YKpaiHU
(30KpeMa MIaHYIThCSI KPUTHKA JiaJIeKTUYHOTO METOAY; MPUESHAHHS
Jl0 IapaJMrMajibHOr0 MeTOAy Ta NPONO3HULlis MeTOLYy AUCKYPCUBHOTO
aHaJisy).

1.2. CorjoJioriyHi Ta MCUXOJIOTIYHI 3acajiu JOC/IPKEHHST pobJieM
KpPHUMIHAJIbHO-IIPAaBOBOI OXOPOHM OCHOB TPOMAJAHCBHKOIO CYCHIJIbCTBA
YkpaiHu (M/1aHyETbCS BUKOPUCTATH AisIbHICHUN Ta iHCTUTYI[iOHAIbHUN
MiAX0AH, JOCTIAUTH Ta BUKOPUCTATU KOHLENLl JeMOoKpaTil Ta Jep>KaBU
3araJIbHOTO Z06POGYTY).

1.3. MosiTos0TivuHI 3acaau JoCaiIKeHHs Mpo6JeM KpUMiHAIbHO-
[IpaBOBOI OXOPOHU OCHOB T'POMAJAAHCBKOIO CyCHiJIbCTBA YKpaiHu
(v AKOMy MJIaHY€ETbCA 3'ICYBAaTH MOHATTSA POMaJAHCHKOTO0 CYCIiJIbCTBA;
MOHATTS, BUAM IHCTUTYTIB IpoMaJsiHCBKOrO cCycmisbcTBa, $opMu ix
JiSIbHOCTI; MOHATTS Jep>KaBHOI MOJIITUKH);

Jpyruid pospin mniaHyeTbcad Ha3BaTH «KpuMiHa/lbHO-IpaBOBa
0XOpOHAa OCHOB IpPOMaJisIHCBKOrO CYCIHiJIbCTBAa fIK CKJaZ0Ba MpPaBOBOI
MOJIITUKK CHPUSHHSA PO3BUTKY TIPOMAaJAfAHCBKOTO CyCHIJIbCTBA» |
BKJIDYUTH [0 HbOTO TaKi Nigpo3Aiau:

2.1. KpuMmiHa/ibHO-TIpaBOBa OXOpPOHA OCHOB TIPOMaJsIHCbKOTO
CyCHIiJIbCTBA fAK CKJaJ0Ba KpUMiHAJbHO-NIPABOBOI MOJITUKUA Ta
JepXKaBHOI  MHOJITUKU  CHOPUAHHA  PO3BUTKY TIPOMAAAHCHKOIO
CycrijibcTBa (Y IbOMY MiAPO3Aiai MIaHYETHCA AOCTIAUTH TaKi TUTAHHS
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- CHIiBBiAHOILIEHHA [Aep>KaBHOI MOJITUKW Ta KPUMiHaJIbHO-IIPABOBOI

MOJIITUKHK; TOHATTA KPUMIiHa/IbHO-IPABOBOI IOJITHUKH, TOHATTS

KpUMiHaJbHO-IPAaBOBOI OXOPOHU Ta MicClle KpPHUMiHaJIbHO-NPaBOBOI

OXOPOHM OCHOB TIPOMAJAHCBKOIO CyCHIJIbCTBA Yy KpHUMIiHAJbHO-
npaBoBil Ta JepkaBHil noJiTUKAX);

2.2. Cy4acHMH CTaH KpHMiHaJbHO-IPAaBOBOI OXOPOHU OCHOB
rpOMafiISHCbKOro  cycnisibcTBa YKpaiHu (v  ppoMy  mifgpospini
IJIAaHY€ETbCS 34iACHUTH OTJSJ 3aKOHOJABCTBA MNP0 KpHUMiHa/lbHY
BiZIIOBIJa/IBHICTb TA OKpeCJeHHS KOoJla HOPM, IKUMU BCTaHOBJIIOETbCS
BiANOBIJA/IBHICTD 332 IMOCATaHHA Ha OCHOBU T'POMaJsHCBKOIO
CYCIIJIbCTBA, 3AIMCHUTH pocaifpxenHa €EJ[PCP, mpogeMoHcTpyBaTH
pe3y/bTaTH ONUTYBaHb (aHKeTyBaHb), KOHTEHT-aHaJi3y MOBiJoMJIeHb
3MI Ta y coniaIbHUX Mepexax);

2.3. CucteMa Jiep>kaBHUX MPHUMYCOBHUX 3aX0AiB y cdepi pery.ssanii
JiSIJIBHOCTI  {HCTUTYTIB TPOMaZAHCBKOTO CYCHiJIbCTBA (Y L bOMY
HNiApO3A4iJi IJIAHYETbCA pO3IJAHYTH BU3HAYE€HHA CUCTeM Ta IX
€JIEMEHTIB, BUOKPEMHUTH Ta PO3IJIAHYTH O3HAKU TEOPETUYHHUX CUCTEM,
MATaHHA CIiBBiJHOLIEHHA [IPAaBOBOI OXOPOHU i IPaBOBOT0O PeryJIl0OBaHHS;
3MiMCHUTH OrJIAL, 3aKOHO/JaBCTBa npo aAMIHICTpaTUBHY
BiZIIOBIJa/IbHICTh Ta OKpecJieHHd KO0Jla HOPM, AKUMH BCTAaHOBJIIOETHCS
BiZOBIJA/IBHICTD 332 IMOCATaHHA Ha OCHOBU TPOMaJsHCBKOIO
CYCIIiJIbCTBA).

TpeTiit po3zin nponoHyeTbcst Ha3BaTH «OCHOBU rPpoOMaAsIHCbKOTO
CyCIiJIbCTBa YKpaiHM fIK 06’€KT KpPUMiHaJbHO-IPAaBOBOi OXOPOHMU» i
BKJIFOUUTH Yy MOr0 CKJIaJ, TaKi NiApo3iau:

3.1. TeopeTuyHi nmpo6seMu BYeHHS NP0 O6G’EKT KpPUMiHaIbHO-
[IpaBOBOi OXOPOHY;

3.2. Bu3HayeHHd NNOHATTS OCHOB POMaJAHCBKOI0 CYCIiJIbCTBA K
06’€eKTa KpUMiHa/IbHO-NIPaBOBOI OXOPOHH.

YeTBepTU poO3/iJ NPONOHYETbCS Ha3BaTu «KpuMiHaiizauis Ta
neHasi3aniag MnocAraHb Ha OCHOBU TPOMaJAHCBKOIO CyCIiJIbCTBa
YkpaiHu» i BKJIIOUUTH [0 HbOTO TaKi Nigpo3aiau:

4.1. TeopeTnyHi mnpob6seMHU KpuMiHaJi3alilHO-NIeHaNi3aLiiHO]
JislIBHOCTI.

4.2. Kpuminasizanig mnocsaraHb Ha OCHOBHA TIPOMaJsiHCbKOTO
CyCHiJIbCTBA YKpaiHU fIK CKJIaZ0Ba KPUMiHa/IbHO-IIPAaBOBOI OXOPOHHU.

4.3. IleHanizanis mnocaraHb Ha OCHOBU TI'POMaJAsSHCBKOTrO
CYyCIIJIbCTBA YKpaiHM fK CKJIaZ0Ba KPUMIiHAJbHO-IPAaBOBOI OXOPOHH.

79



AKMyaneHi cy4acHi npobaemu KpumMiHasnbHO20 Npasa ma KpumiHosoaii
y ceimni pecpopmysaHHA KpumiHaneHoi ocmuyii
[I'atuit posain «llasxu BAOCKOHAJIEHHS 3aKOHOAABCTBA IMpPO
KpHAMIiHaJbHY BIiANOBiJA/JBHICTE» Ma€ PpPO3MICTUTH MPONO3ULII IO
B/IOCKOHAJIEHHIO 3aKOHO/IaBCTBA [1P0 KPUMIiHaJIbHY BiATIOBiZA/JbHICTD.
Po60Ty MatoTh 3aBepIIUTH BUCHOBKH.
ABTOp i3 BAAYHICTIO NpHIMe 3ayBaKeHHs Ta NPONO3ULIl 1040
Ha3BU TEMHU [JJOCiKEHHS, CTYIIeHI0 06I'PYHTOBAHOCT] il aKTyaJbHOCTI
4H ii JIaHY He3aJIeXKHO BiJjf HAYKOBOI'O CTYIIEHIO AONKCyBayva.

AokTioHoBa BikTopis BoroaumupiBHa,
AOLLEHT KODEAPU FOAY3EBUX IOPUAMYHMX HOYK KpEeMEHRYYLLBKOTO
HALLIOHOABHOTO YyHiBEpPCUTETY iMeHi Muxamaa OCTPOrpPAACBKOTO,
KOHAMAQT IOPUAMYHMX HOYK

AO NMUTAHHA NPO BCTAHOBAEHHS MOKAPAHHSA
3A EKCTPEMI3M

Ha cyyacHoMy eTani ekcTpeMi3M € OJHI€I 3 peaJbHUX 3arpo3
HaljioHa/JbHIN 6e3neni YkpaiHu, cTaBJeHHSl [0 SKOTO 3 OOKy
YKpaiHCbKOTO CYCNiJIbCTBA SIK i paHillle 3a/IMLIA€THCS HEOAHO3HAYHUM.
B yMoBax, KkoaM B CycHiJIbCTBI MaHy€E ifeMHO-CBITOIIAAHUN PO3KOJI,
Ba)KKO PO3PaxOBYBaTH HAa BUPOOJIEHHSI €EAWHOrO, 3araJibHOBU3HAHOTO
BU3HAYe€HHS1 TMOHATTS «EKCTpPeMi3M», 10 ICTOTHO VCKJaJHIOE
HAyKOBUM miAxiy mnOpu BUpilleHHI NUTaHHA 0pPO BBeJeHHA
KpHUMiHaJbHOI BiANOBIZAJBHOCTI 32 €KCTPEMICTCbKY MifJIbHICTD B
Ykpaini.

[Ipo akTya/bHiICTb Ta HEOOXiAHICTP 6O0POTHOU 3 eKCTpeMizMOM
HaroJsiomye [TAPE. Tak, y Pe3osrorii Ne1344 (2003) «IIpo 3arpo3sy g
JleMokpaTii 3 60Ky eKCTpeMiCTChbKUX NapTii Ta pyxiB B €Bpomni» [IAPE
3aK/JMKala Jep:kaBU-uleHW Pajgu €Bponu mnepenbadyuTH y CBOEMY
3aKOHOJABCTBI MOXJIUBICTb O0OMeXeHb CBOGOJAHW BUCJIOBJIIOBaHb,
360piB Ta 06’€¢lHAaHb 3 MeTOI GOPOTHLOM 3 EeKCTpPeMi3MOM, a TaKOX
3anpoBaJUTH Ai€Bi NOKapaHHS, siKi 6 BUKOHYBaJM pOJib CTPUMYIOUOr0
dakTopy, 30KpeMa, 3a MyOJIiYHI 3aKJIMKH [0 HACUJILCTBA, PacoBoOl
JACKpUMiHanil Ta HeTepnuMmocTi. Kpim Toro, IIAPE pekomeHngye
MPUHHATH 3aKOHOJABCTBO 3 METOI0 3allpOBa/PKEHHS aMiHICTpaTUBHUX
nponeayp, fKi 6 NmepelIKOAXXajJU PO3MOBCHPKEHHIO e€KCTPeMiCTChKOI
imeosiorii 3a JgomoMoror HOBUX iHopMaliHUX TexHOJOTiH. Y
pe3soJttonii N2 1754 (2010) «bopoTbba 3 eKCTpeMizaMOM: AOCATHEHHS,
HeJloJliku Ta HeBJaui» [IAPE Takox 3ak/inkano JepkaBu-4jieHd Pagu
€EBponu 3a6e3MeYMTH 3aCTOCYyBaHHS 3axO0/iB IMOKapaHb I[0J0
nyOJiYHUX 3aKJUKIB [0 HACWJIbCTBA, pacoBoi JAUCKpUMiHaLii Ta
HETEPNUMOCTI, a TAaK0X 3alpoOBaJUTU B 3aKOHOJABCTBO IOJIOXKEHHS
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npo 6OpoTbOy 3 poO3MaTlOBaHHAM pacoBoi HeHaBUCTI ab6o 3 1i
Ipomnaraszolo.

16 ciuna 2014 poky BepxoBHa Pasa YkpaiHu B pydHOMY pexkuMi
HaMarasacsl BBecTH o KpuMiHanbHOro Kojekcy Ykpainu cT. 1101, B
SIKIl BCTAHOBUTH IMOKapaHHS 3a BUTOTOBJIEHHS, 30epiraHHsa 3 MeTOI0
30yTy YU PO3NOBCIO/PKEHHS, a TaKOX 30yT YU PO3MOBCIO/KEHHS
eKCTPeMiCTCbKUX MaTepiasiiB, B TOMy 4HCJIi yepe3 3aco6u MacoBoOi
inpopmauii, Mepexy IHTepHeT, couliasbHi iHTepHeT-Mepexi,
BUKOPUCTAHHSA YU JEeMOHCTPYBAaHHSl €KCTPEMICTCbKHUX MaTepiaJiB
nepej MacoOBUM 3i6paHHAM JIOZeH, B TOMY YHCJi Ha 360pax, MiTUHTax,
BYJIMYHUX I0X0JaX, JAeMOHCTpauisfx, My6JiidyHi BUC/IOBIIOBAHHS YU
3aKJIMKH EeKCTPEeMICTCbKOrO XapaKTepy, a TaKoX QiHaHCyBaHHA
3a3HayeHMX Jil abo iHlle cIpUsAHHSA iX opraHisanii 4u 3/iliCHEHHIO, B
TOMYy YMCJAi LUIIXOM HaJaHHA iHPOpMaliiHMX MOCJYyT, TPOIIOBUX
KOILUTiB, HEPYXOMOCTi, HaB4aJbHOI, noJjirpadiyHoi yu MaTepiajbHO-
TexHiYHOI 6a3u, TenepoHHOro, GAKCUMIJIBHOrO YM IHIIMX BHUJIB
3B’I3KY, 3a BiJICYTHOCTi 03HaK Oi/IbLI TSXKKOT0 3JI04MHY, Y BUAi Tpady
BiZl [BOXCOT J0 BICIMCOT HEONOJATKOBYBaHUX MIiHIMyMIiB [HOXOZiB
rpoMa/isiH 3 KOHQicKalio eKCTpeMicTChbKUX MaTepiaJiiB.

Y mpumiTui mo niei ctaTTi miJy eKCTpeMiCTCbKMMM MaTepiajaMu
[IPONIOHYBAJIOCA ~ PO3yMITU  INpU3HA4YeHi [Jf  ONPUJIOJHEHHS
JIOKYMEHTH Ha NallepoBUX, eJIeKTPOHHUX YU OyJb-KUX IHIIMX HOCIfX,
mo MictaTh iHopMaLild eKCTPeMiCTCbKOro XapaKTepy, TOOTO
3aKJIMKalOTbh, OOIPYHTOBYIOTb YM BUIPABAOBYIOTb HeEOOXiJHICTb
3/iiiCHEeHHS AisiIBHOCTI 1[0/I0 TJIaHYBAHHSA, OpraHisaiii, mi6yproBaHHs,
MiITOTOBKK ab60 BYMHEHHS il 3 MeTOI HAaCUJIbHHUIIBKOI 3MiHHM YU
MOBaJIeHHS KOHCTUTYLIHHOroO JiaZy, HOCSATaHHA Ha TepPUTOpiaJbHY
LiJIICHICTh, HEJOTOPKAHHICTb, CyBepeHITeT Jep>KaBU, HACUJIbHULbKOTO
3axoIJIeHHs1 ab0 yTpHMaHHS BJaJAM UM BJaJHUX [OBHOBAXKEHb,
He3aKOHHOI'0 BTPY4aHHS B JisIJIbHICTb ab0 MepellKoAKaHHS 3aKOHHIN
JIJIbHOCTI  OpraHiB  [JepaBHOI  BJaJjd, OpraHiB  MicueBoro
CaMOBpSI[yBaHHS, iHIIMX Cy0’€KTIiB BJAJHUX MOBHOBAaXKEHb, BUOOPYMX
KOMicili, rpoMaZicbKuX 06’€iHaHb, IX MOCAZJOBUX YU CJIYKOOBUX 0Ci0,
3aK/JIMKAalTh, OOIPYHTOBYIOTh YM BHUIPABAOBYIOTb HEOOXiJ[HICTh
pO3Na/il0oBaHHSA COLiaJibHOI, pacoBoi, HalliOHaJIbHOI, €THIYHOI, MOBHOI
Yh peniriiHoi BOpPOXKHeYi Ta HEHaBHUCTi, 3/iHCHEHHSI MacCOBUX
3aBOpyLIeHb, NMOPYIIEHHS FPOMa/ICbKOr0 MOPAAKY, XyJiraHCbKUX Jil
Ta aKTiB BaHJaJIi3My 3 MOTHBIB COLiaJIbHOI, pacoBOi, HaLliOHAaJIbHOI,
eTHIYHOI, MOBHOI YU peJIiriiHol BOpPOXXHedi Ta HEHaBUCTI, NOPyLIeHHSA
npaB, cBo60J, i 3aKOHHUX iHTepeciB 0cCi6, y TOMy 4YMCJIi NpsMe UYH
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HemnpsiMe OOMeXeHHsI paB ab0 BCTAHOBJIEHHS NMPSIMHUX YU HEMPSAMUX

[pUBiJIeiB JIIOJWHHU | TpOMaZisHMHA 32 03HAKaMU pacy, KO0JbOpy LIKipH,

MOJIITUYHUX, peJiriiHUX Ta iHIIMX NepeKOHaHb, CTaTi, eTHiYHOro Ta

coljaJIbHOTO MOXOJ>KEHHS], MaHHOBOTO CTaHy, MicCls NMPOXXHWBaHHS, 3a

MOBHHUMHM a60 IHIIMMHM 03HAaKaMH, MpOMaraHjAy BUKJ/IOYHOCTI,

nmepeBard YW HENOBHOI[HHOCTI JOAuHU (couiasbHOI rpynu) 3a

03HaKolo ii coliasbHOI, pacoBoi, HaliOHaJbHOI, €THIYHOI, MOBHOI,
peJsiriiHol Hasie’KHOCTi a60 CTaBJIEHHS J10 peJiril.

Topkalwouucb NUTaHb EKCTpPeMi3My, CJiJi 3a3HAa4YUTH, W0 BiH
BilOMUH JI0JCTBY 3 JaBHIX 4YaciB, 3 TOr0O MOMEHTY, KOJU OKPEMHUM
oco6aM 3po3yMiJio, 10 HasgsBHA B IXHbOMY PO3NOPSKEHHI BJIala MOXe
JlaBaTH iCTOTHI nepeBaru nepej, TUMH, XTO HelO He HaZlizieHuN. CUJIbHI
010 CJTAaGKUX MOTJIM BUKOPUCTATH TaKi 3ac06M 60poThOH, IK 061aa,
BHUCEJIEHHs], TIOpeMHe YB'I3HEHHS, BiJIcCTaBKa, 0OMEXXEeHHsI B MpaBax U
iHLi dopMHU BiCTOPOHEHHS CYNIEPHUKIB BiJi aKTUBHOI0 XXUTTH. [loJiero
C1abKUX 3a7uUIaancs iHTpUTH, 3MOBY, i, HapelITi, ¢i3UyHe YCyHEeHHs
THUX, [IPOTH KOrOo HifIK He MOXXHa Oy/10 3acTocyBaTH iHIII 3acobu
60pOTHOU.

HesBakarouu Ha Te 1110 €EKCTPEMi3M € MOBCAKJEHHOIO peajbHICTIO
HaLIOTO0 JKUTTH, OiNblIICTE JIOfeH, BKJIIOYAIOYM CHiBPpOGITHHUKIB
MPaBOOXOPOHHUX OpraHiB, fK i paHillle Ma€ JOCUTb HesICHE YSIBJIEHHS
PO HbOrO, HalyacTille OTOTOXHIOIOYM #Oro 3 TepopusMoM abo
HaCUJIbCTBOM B3aradJii.

Ekcrpemiam (8id s1am. extremus - KpatiHili) - TPUXUJIbHICTb
OKpeMUX 0Cib, Tpym, oprasisauii i T.m. 0 KpalHIX MOrJAAAiB, MO3ULIH i
3aXoZiB y rpoMaJcbKiil missibHOCTi. BiH momuproeTbes ik Ha chepy
CYCIIJIBHOI CBiJOMOCTI, CyCcHiJIbHOI ICUMX0JIOTi], MOpaJli, izeosiorii, Tak i
Ha BiIHOCUHHU MiX COLiaJ/IbHUMU IpylnaMy, eTHOCAMU, FPOMa/ICbKUMU
06’eHAaHHAIMY, TNOJITUYHUMM MapTiAMH, JepkaBaMHu, KoHbeciaMU
[1, c. 561]. ¥ npoekTi 3akoHy Ykpainu «IIpo npoTHJil0 eKcTpeMizmy»
Bifg 15.09.2011 Ne 9156, nojaHOMY HapOAHHUM [JeNyTaToM YKpaiHH
B. B. KosnecHiuenkoM (mocBigueHHs: N2 174), ekcTpeMi3M BU3Ha4aBCs
K AisbHICTh ¢i3nvHOI 0co6u abo (Ta) puauMYIHOI 0cobH, abo (Ta)
o6’efHAaHHA TpoMaJsaH 4YM IxHi mny6siyHi 3akauku a6o (Ta)
nif0yproBaHHs, fAKi cOpsAMOBaHi Ha HaCUJbHULIbKe 3aXOIJIEHHS BJIAJU
YM He3aKOHHe BTPY4YaHHS B JiJIbHICTb OpraHiB BJajy, NOCATaHHS Ha
OCHOBU KOHCTUTYLiIIHOI0 J1aZly Ta HalliOHaJbHOI 6e3MeKU, NOPYLIeHHs
npaB, cCBO60/J, Ta 3aKOHHUX iHTepeciB JIIOJWHU | rPOMaZiiIHUHA, KA €
HaCJiJKOM HEeCHPUUHATTS MPaBOBUX HOPM UM IHIIKWX @paBUJI
noBeJiHKU (colia/IbLHUX HOPM), a eKCTpeMicTcbka AisJbHICTD -
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JHisibHiCTE ¢i3uyHOi ocobu ab6o (Ta) wpuUAUYHOI ocobu, abo (Ta)

06’eJHaHHA TpOMaJsiH LI0J0 MJaHyBaHHA abo (Ta) opradisauii, a6o

(Ta) miarotoBkH, abo (Ta) 34iMCHEHHSA [Ail, L0 OXOIIIOTHLCA BUJAMU

€KCTPeMICTCbKOI [JiA/JBbHOCTI, fAKI 3a3HayeHi y cTaTTi 4 LbOro
3aKOHOMNPOEKTY.

CboroHi Ha pOpPMyBaHHS €KCTPEMICTCHKUX HACTPOIB BIJINBAIOTh
icHyroui B cyyacHii YkpaiHi 3Ha4yHi po3xo/pkeHHs B 6ayeHHIi
couiaJIbHOrO 1 KyJbTYpHOro TMOPAJKY, OpraHisauil couiajbHO-
€KOHOMIYHOr0 Ta TMOJIITUYHOIO CbOroZileHH 1|1 MaH6yTHbOrO.
BignoBigHo fo 44. 1 i 2 ct. 15 KoHctutyuii Ykpainu CratTta 15.
CyCIliJIbHe XUTTA B YKpaiHi I'pYHTYeTbCA Ha 3acafax MHOJITHUYHOI,
€KOHOMIiYHOI Ta ifeosioriudoi 6araTomaHiTHocTi. )KojHa igeoJsioria He
MOXe BHW3HABAaTHUCH [JepKaBOK fAK 000B’si3koBa. OJHAK BCe-TaKH
MOMUJIKOBO BUBOJMUTH 3 JAHOI KOHCTUTYLiMHOI BUMOTH 3a00pOHY Ha
O6y[b-IKy NpaBOBy IpomaraHiy 3 O0OKy Jep:kaBH, 3allepedyeHHs
HeoOXiZHOCTI iCHYBaHHS [lep»KaBHO-NIPaBOBOi ifjeosiorii, 060B’sA13K0BOI
Junie JJig  Jiep:KaBHUX YCTaHOB. BiAcyTHICTB NpoTATroM pOKiB
He3aJIeXKHOCTI B YkKpaiHi JepkaBHO-NIpaBOBOI ie0J10ril CIPUYHHUIIO
ifeosoriyHy MOpOXKHe4y, 10 HEeBEeJUKHUMH IIaXKaMd CTajla
3aMOBHIOBATHCA 1€0JI0TIEI0 rpOLIEeN.

ExcTpeMiaM € ¢opMol0 paJHKaJbHOTO 3alepedyeHHs iCHYHYUX
CYCIIIJIbHUX HOPM i IpaBuJ y JAep:aBi 3 60Ky OKpeMHUX 0ci6 abo rpyn
[2]. EkcTpeMisM - 11e ckyafiHe i 6araToacleKTHe siBUIlle FPOMa/ICbKOTO
KATTS, 110 YTBOPIOETHCA NPU NEpEeBUILLEHHI MeX IpunyctuMmoro. s
Oy/Zb-IKOTO CYCIiJIbCTBa XapaKTepHe iCHyBaHHS NMPOTUDIY, i ilecbk BOHU
MPOSIBJSIOTHCSA Gi/IBIIOK Mipolo, a leck MeHIIow. Hopma fiis sitoguHA
- 1le IPUUHATHA, CXBaJIl0OBaHa | TepnuMa MoBeJiHKa B OBCAKAEHHOMY
KUATTI. [IOHATTA X eKcTpeMi3My I'pYHTYETbCA Ha [JBOX IepPBICHUX
CKJaZ0BUX: NepeBUILEHHI MeX NMPUNYCTUMOro i 3jicHoMy HaMipi. Y
L[bOMY BUINAJKYy IepeBUIeHHS JONYCTUMOCTI — Lie NepeBUIleHHS MeX
HOpM, 32 IKHMH pO3TallOBaHA 3arpo3a iCHyBaHHIO CHUCTeMHU abo X Ii
YacTHH, a 3JIiCHUHM Hamip - 1e cKIaZoBa Aii, mporecy abo igeosorii, mo
BUPAXAETbCA B aMOPAJIbHOCTI Ta NPOTUPid4Yi BUMOraM MopaJii.

Cnig 3a3HayudTH, L0 HOPMHU JOCUTb YMOBHI, BigHOCHI Ta
icTopuuHi, ane icHyIOTb Tpafuuii # iCTUHU, AKi CTAaHOBJAATH LiHHOCTI
NOBeJiHKU JIOJeH, i HaBNaKy, sKi misHime Oy/aud eKCTpPeMiCTCbKHUMU:
piBHICTBb Jil0/lell He3aJieXXHOo BiJl pacu i cTtaTi, cBo6ojia coBicTi, mpaBa
JIIOAVHU TOLo. BiAnoBifHO, NOpylLIeHH HOPM, fIKi € MPUIYCTUMHUMH,
pO3IJIAAAETHCA K eKCTpeMicTcbKa noBefiHka. B. . KpacukoB Bkasye
Ha Te, 1[0 eKCTPeMi3M HeoOXiAHO po3riafaTH sk crnenupiyHy Gopmy
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cBiTOT/IAy  a60 CHUCTEMY KOOpPJHHAT, 110 reHepyeThCs

AHTPONOJIOTIYHUM, COllia/IbHUM i MeHTalbHUM ¢akTopamu [3, c. 13].

TobTo, i KOOpPAMHATU BMILYIOTh PO3XOJXKEHHS MiX 4Y0JIOBiKaMHU i

)KIHKaMM, MiXK @peJCTaBHUKaMMU PIi3HUX €THOCIB i MiX PpIi3HUMU
INOKOJIIHHAMMU.

[IuTaHHA pO3XOJKEHHS MK YOJIOBIKOM 1 KIHKOI [JOCUTh
3pO3yMiJii Ta NPOABJIATLCA B OCHOBHOMY B CTHJIi MUCJI€HHS, MaHepi
NOBeJiHKU Tollo. Ajle ¥ TYT € AedKi NpOTUpiUYA: HaNpUK/IAZ, MeTa
4Y0JI0BiKa i )XKiIHKU BUXOAUTD [0 TOTO, 1110 BiI0YBAEThCSA sKACh BiliHa, 1110
OXOILIIOE 6OpOoTHLOY 3a BJaAy B J060BI U poauHi. Topkarouuch
[IUTAaHHA PO €THOC, MOXHa BiZI3HA4YWTH, L0 OJHI BBaXAKOTh BJIACHI
JKUTTEBI MO3ULI, CTUJIb XXUTT$, CBITOIJIS1J CAMUMHU HalKpalluMH, a BCi
iHmi HapoJW AOCUTb HENMOBHOLIHHUMHU MOpPiBHAHO 3 HUMHU. [lofi6Ha
TOYKa 30py Ma€ BCi mifcTaBu [Jid 3aropsAHHA €KCTPEMIiCTCHKOIO
HanjoHasi3aMy. [, HapeuiTi, NOKOJiHHSA MalTb [JOCUTb Cepio3Hi
BiAMiTHI 03HakM B mcuxili W caMoopradisauii, siki BIJIMBalOTb Ha
BUHUKHEHHS] i PO3BUTOK MIXIOKOJIHHUX NPOTHpPiY y 6GOpoThGi 3a
pecypcu Touio.

Jsis1 HalbiNbIl TOYHOrO YsBJEHHS NPO CYTHICTb €KCTpeMizMy
B.I. KpacukoB BuAinsie TUNOBi eKkcTpeMicTchki rpynu: 1) HOBI, ski
MalOThb BIJIUB, aJie IpU LbOMY He MAlOTh Jiep>KaBHOI BJIaJY i NparHyThb
o ii 3axomJieHHs, a TaKOoX NpPUTHOOJIeHI KJjacu, siKi 60plThbCs 3
JOMIHYIOUMMH IpynaMy; 2) ayTcalfepcbKi Ta MapriHajbHi Ipyny, ki
HEeHaBUJATh MaHyHuy KyJbTYpy H NparHyTh NPU 1IbOMY CTBOPUTHU
CBOIO KYJIBTYpPY, a TaKOX pi3Hi peJsiriiHi pyxu i Aedki KpUMiHa/IbHI
KyJbTypH; 3) iHTesieKTyaad, sIKi KPUTHUYHO abo aJbTPyICTUYHO
MOYyBalOTh 30ypHOBaHHS COIiaJibHOI HECMPaBeAJIUBOCTI i BUCYBAKOTh
[IpU L1bOMY CBOI HOBI ifjel Ta KyJIbTypH.

Y HaykoBill iTepaTypi ekcTpeMi3M HepiZko po3yMiloTh Ak dopMy
arpecUBHOTrO IMOBeJiHKU iHAUBiAa. Arpecia - ue iHAUBiAyasbHa abo
KOJIEKTUBHA MOBEJIHKA, Zifl, CIpsiMOBaHa Ha HaHeceHHs ¢i3U4yHOI a6o
ncuxiyHoi mKoAM iHWIN AroAuHI abo x rpymni awoged. TakuM YHHOM,
eKCTpeMi3M - Ile arpecMBHa MOBEJiHKA JIIOJUHU abo TPynu JIJeH,
NpoABA fAKOI CHpsAMOBaHI Ha BHUXiJi 3a paMKM HOPMaJIbHOCTI,
CXUJIbHICTb 10 MPUUHATTS CUJIOBUX BapiaHTiB BUpillleHHs NMpo6JeMH,
HENPUUHATTA MpaB 0COOM i HETEPNUMICTb A0 AYMKH iHLIOI JIIOAUHU
Tomo. OTKe, eKCTpeMi3aM He NpUIIMae iHAKOMHUCJEHHS, NPU IbOMY
nparHe HalbiJIbII }KOPCTKO CTBEP/AKYBATH CBOI NOTJISAAH | HaB'AI3yBaTH
IX iIHIIUM.
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TakuM 4MHOM, AJ11 BBEIEHHSI KPUMiHa/IbHOI BiZIOBiAA/JBHOCTI 3a
eKCTpeMi3M HeoOXiJHO BHU3HAYMUTH $BHUILE, fAKOMY HeobXiZHO
NPOTUAIATU KPUMiHAJbHO-NIPAaBOBUMHU 3acobamu. [lpy uwvomy ciig
BUXOJUTH 3 TOrO, IL0 €eKCTPeMi3M — Ije OLjiHHe MOHATTS, 110 J03B0JIsIE
KO>XHOMY [OBIJIbHO TJIYMa4MTH Pi3HI HOTO NpOABU. 3arajJlbHUM € Te,
0 BiH acCOLIIETbCA 3 arpeci€elo, HeraTUBHUM IpPOSABOM |
NepeBUIIeHHAM HOpPMaJbHOCTI. IcHye 6e3siu dopM ekcTpeMicTchbKol
cBiloMocTi 1 nNoBeAiHKH, Bce Ile BU3HA4Ya€ HOro CYTHICTb, LIO
NPOSIBJASETHCA y BCiX cdepax rpoMaiCbKOr0 XKUTTS.

CITMCOK BUKOPUCTAHUX JAKEPEJI:

1. Teppopu3sm. [IpaBoBble acneKThl IPOTUBOAEHCTBUSA : HOPMATHUBHBIE U
MEX/JyHapoJHble INpaBOBble aKTbl C KOMMEHTApHUsMH, HaydHble
cratbu / nop pen. lO.C.Top6ynoBa u W.JI. TpyHoBa. - Uza. 2-e,
nepepab. u gomn. - M. : dkcmo, 2007. - 768 c. - (KommeHTapum K
pPOCCHICKOMY 3aKOHO/IaTeNbCTBY).

2. TuwmkoB B. A. CTpaTerus npoTUBOAENUCTBUSA IKCTPEMU3MY: TeOpUS U
cynebHo-cecTBeHHass npakTuka / B.A. TumkoB // HesaBucumas
razera. - 1999. - 18 mapra.

3. KpacukoB B.UW. Ixcrpum: MexaucUUIUIMHapHOe ¢HI0copCKOoe
UCC/IefloBaHHe TpPUYUH, (GOPM U TNATTEPHOB 3KCTPEMUCTKOIO
cosHanuss / B.U.KpacukoB. - M. : HspartenbctBo «Boposei
Publishers», 2006. - 496 c.

MaHapo Oaer BikTopoBuy,
3A00YBAY KAPEAPU KPUMIHOABHOTO NPABA
HaLioHOABHOT aKaAEeMIl BHYTPILLIHIX CRpOB
HaykoBui kepiBHUK: MUKUTYUK OAEKCAHAP BacuAboBUY,
npodoecop KadbeApr KPMMIHOABHOTO NPABA HALLIOHAABHOT
AKOAEMIT BHYTPILLHIX CAPAOB,
KAHAMAQT IOPUAMYHUX HAYK, AOLLEHT

BMU3HAYEHHA MPEAMETY 3AOYUHY
B CTATTI 378 KPUMIHAABHOTO KOAEKCY YKPAIHU

OpHiero 3 aKy/IbTaTUBHUX O3HAKaX 00'€KTa 3/I0YHMHY € MpeAMeT.
fx 3a3Hayvae C. A. JleHUCOB, Y IOPUAUYHIN JliTepaTypi HeMae €UHOTO
pO3yMiHHSA mpeaMeTa 3JI0YUHY, aJle OCHOBHI TOYKH 30PYy HA MOHSTTS
npeaMeTa 3JIOYMHY MOKHA 3BECTH JI0 HACTYIHUX CyJPKEHb: NpeaMeT
3JIOUUHY - Li€:

e III0Cbh 30BHIlIIHE MO BiJHOIIEHHIO [0 00'€KTa i HIYUM 3 HUM He
MOB'd3aHe;

e peyi, y 3B'I3Ky 3 AIKMMHU YU 3 MPUBOAY AKUX BUYUHSAETHCS 3JI0-
YHH, aJie IKUM He 3aBJJaEThCS LIKO/a;
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e peuyi MaTepia/bHOTO CBiTYy, BIJIMBAlOYM Ha fKi Cy6'eKT 37iiic-
HIOE NOCATAaHHSA Ha 06'€KT a60 HaMara€eThbCsl MOPYIIUTH CYCIiJIbHE CTa-
BJIEHHS;

e KOHKpeTHUH MaTepiaJbHUH 006'€KT, B SIKOMY IPOSIBJASIIOTHCS
NeBHi CTOPOHH, BJACTUBOCTI CYyCNiNIbHUX BiJHOCHH (TOOTO, 06'€KT 3J10-
YHHIB), LIAX0OM $i3UYHOT0 ab0 MCUXIYHOTO BIJIMBY BUHHUM Ha SIKUU
3ano/il0eThCA collia/ibHO-Hebe3neyHa WKoAy y cepi uxX CychiJibHUX
BiJJHOIIIEHHi;

e J10JH (fIK Cy6'€EKTHU collia/lbHUX BiJHOCHH), iXHi Aii (Kk MaTepi-
aJbHi BUpaXXeHHs LMX BiJHOCHH), a TaKOX MaTepia/bHi HpefMeTH
(peui), Aki € mepeayMoBaMu a60 ¢opMaMu 3aKpilJIeHHS CyCHiJIbHUX
BiIHOCHMH a6o MaTepiaJibHUM NPUBOJOM, YMOBOI abo CBiAYeHHAM ic-
HYBaHHA IE€BHUX CYCIIJIbHUX BiJHOCHH i 3a JONOMOIOK SAKHUX 3aBJa-
€TbCS LIKOJA 00'€KTY 3/7104MHY [1, c. 56].

OTxe, mpeAMeT 3JI0YHMHY - 1jle KOHKpeTHUUN MaTepiaJbHUHN 06'€EKT
Yyyd MaTepiajbHa CTOPOHA, piu (¢disvyHe yTBOpEHHs) MaTepiaJlbHOro
cBiTy [2, c. 103-104; 3, c. 84; 4, c. 76], 3 npuBoay skoro (y 3B'I3Ky 3
SIKUM, 4yepe3 sIKHHW) BUMHIOETbCS 3JI04MH. [IpeaMeT [OMOBHIOE KOHC-
TPYKIito 3/104MHY (3a HOro HassBHOCTI 3JIOYMH € IpeJMeTHHUM, a 3a BiJ-
CYTHOCTI - 6e3npesMeTHUM), HabyBawouH (y pasi 3a3HayeHHs y AUCIIO-
3ULii HOpMU) AKOCTi 060B'I3KOBOI 03HAKU 00'€KTA; V AEAKUX BUNAAKaX
TIJIbKM BiH [O03BOJIAE BiMeXyBaTHU 3JI0YMH BiJl aZMIiHICTPaTHBHOIO
[IpaBONOPYILIEHHS Ta PO3MeXyBaTHU CYMIXHI CKJIaZy 3JI0YMHIB. [lewo
NPOTUJIEKHOI AYMKHU NpUTPpUMYIOTbCA A. A. My3suka Ta €. B. Jlamyk,
3a3Hayawyy, L0 NpeJMeT 3J04YMHY - Iie (aKyJbTaTUBHA O3HaKa
06’€eKTY, IKa CNiBBIIHOCUTBCA 3 HUM sIK YacTHHa i uine [5, c. 95].

BuksiazieHe [103BOJISIE BUSHAYMTU MOHATTS NpeAMeTa 3JI04YMHY fIK
nepefbayeHUl  3aKOHOM MpO  KpUMiHa/JbHY  BiJllIOBiJa/lbHICTh
MaTepiaji3oBaHUM HOCI CyCHiJIbHUX BiJHOCHH, LLJISXOM BIUIMBY Ha
SIKUH 3aM0/{l0ETHCS IKO/Ja YU CTBOPIOETHCSA 3arpo3a ii 3anofissHHA UM
BiJIHOCUHaM.

3arajibHe MOHATTA NpeAMeTa 3JI0YUHY MOBHICTIO NOWUPIETHCA |
Ha IpeJMeT 3JIOUMHIB IPOTU NPaBOCYAJd 3 TI€W JMILe pi3HULELO, 110
POZIOBUM i BUJOBUM 06'€EKTOM LIUX 3JI0YMHIB € CyCNiJbHI BifJHOCUHU y
coepi npaBocynas. ToMy npaBUJbHO BH3HAYWUTH NpeAMET 3JI0UUHY
NpPOTH TMpaBOCYyAAs sK hepedb6aveHuli 3aKOHOM NpPoO KPUMIHAALHY
gidnosida/ibHicmb MamepianizoeaHull HOCIl cycniibHUX Gi0HOCUH Y
cpepi npasocydodsi, wWAAXoM 6nau8y Ha sKuill 3anoditoemwvcsi WKodad vu
CMeopEMbCS 3a2po3a if 3anodisiHH YuM 8i0HOCUHAM.
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[IpegmeToM 37104MHY, nepegbadeHoro cT. 378 KK, € maiiHo, sike
MOBUHHO XapaKTepU3yBaTHUCS CyKYITHICTIO NeBHUX O3HAK:

® OPUAUYHOIO - MiJAKPECJIOE Te, 110 IPaBO HAa MalHO HaJIEXKUTh
BJIAaCHUKY Ha 3aKOHHIH mificTaBi i BiH 3/1iiCHIOE CBOI NIOBHOBaXKEeHHS IO
BOJIOJ[IHHIO, BUKOPUCTAHHIO Ta PO3MOpPsA/KEHHI0O MAalHOM SIK BJIACHUM.
AJle TOJIOBHUM € Te, 11J0 MalHO JJis 0CO6H, 1110 NOCATA€E Ha BiJHOCUHU
BJIACHOCTI, € 4y>KUM, TOOTO BOHa He Mae Hi AilicHOTO, Hi ysiBHOTO (Crip-
HOr0) NpaBa Ha MOBO/PKEHHS 3 TAKUM MaHHOM $IK 3i CBOIM BJIACHUM;

¢ EeKOHOMIYHOI0 — MaWHO 3aBX/JHU Ma€ MIiHOBY i CIOXXHWBYY Bap-
TicTb, TO6TO 3AaTHe 33/I0BOJILHATH MaTepiasbHi i iHIII moB’s3aHi 3
HUMHM NOTpebu JIOJUHU. BupakeHHSIM BapTOCTi NpeaMeTa € Horo
rpoILOBa OLiHKa, TOOTO 1iiHa, iKa CTAHOBUTB CYTHICTb BapTOCTi;

® COLia/IbHOM, SIKa O03HA4a€, L0 MpeJMeTH 3JI0YMHY CTBOpPEHI
npauero JIOAWHHY, € 1l pe3yJIbTaTOM | K TaKi MalOTb IIeBHY 3HA4yLIiCThb
(uiHHiCTB) AJ15 IIOAMHM i CYCIIJIBCTBA;

e disuuHOIO, sIKa CBIAYMUTH NPO Te, 1[0 MAlHO - Lie IpeJMeTH Ma-
TepiaJIbHOTO CBITY: pedyi, Ipolli, LiiHHI nanepy, JOKYMEHTH, 10 € eKBi-
BaJICHTOM BapTOCTi, AKUMU MOXHA 3aBOJIOJITH, Ki MOXHa BUJIYYUTH,
NPUBJIACHUTH, CIOKUTH, TOLIKOJUTH, 3HUIUTH Tolo [4, c. 201].

OTxxe, npedmemom 3104uHy, nepedbaverozo cm. 378 KK, € matiHo
(pyxome uu Hepyxome), WO HAJEH UMb 3d NPABOM 8/ACHOCMI
nomepninomy (peui, epowi, YyiHHi nanepu ma iHwi maiiHogi yiHHOCcMI).
Ocob6auBocTi mnpeaMeTa 3JI04MHYy, mnepepbadeHoro cT. 378 KK,
BU3HAUYAlOTbhCs COLia/IbHO-6i0/IOTIYHOI0 CYTHICTIO JIIOAWHU fIK HOCid
MCUXiYHUX NPOLECiB i BJACTUBOCTEH, COIia/IbHOI MCUXOJIOTII i pi3HUX
JokepeJ conjasbHol iHdopmaii [1, c. 57].
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MaHbkoBCbkni AeoHiA KOCTAHTUHOBMY,
3ACAYXKEHUI IOPUCT YKPQIHK, ACRiPAHT KadoeApUH KPUMIHAABHOTO MPABA
IHCTUTYTY MpaBa imeHi Boroanmmpa Crawwmca KaacuyHoro
MPWBATHOTO YHIBEPCUTETY

CYNEPEYAUBI MUTAHHSA NPU3HAYEHHS HEMOBHOAITHIM
NOKAPAHHS HUXYE BIA HAMHUXXYOIT MEXI, ABO MEPEXIA,
AO IHWOTO, BIAbLL M'SKOTO BUAY MOKAPAHHS

[lizcTaBo0 NMpHU3HaAYeHHs OiNbIl M'IKOrO MOKapaHHA BUCTYIAE
JleKiJibka 06CTaBUH, L0 NMOM'AKIIYIOTh NOKAapaHHs, fIKi B OpraHiuHin
€JJHOCTI iCTOTHO 3HWKYIOTb CTYNiHb TS>KKOCTi BUNHEHOTO 3JI0YMHY Ta
HebGe3neyHicTb 0co6u BUHHOTO. B ¢T. 44 KK Ykpaincekoi PCP 1960 p.
Hnuiocs Mpo  HasBHICTh «BUKJIIOYHHUX OOCTaBUH CIpaBU», sKi
NpaBHUKAMU PO3YMiJHCS, IK HETUIOBI MOM’AKILYIOYi 06CTaBUHHY, 1110
MaJ/IM BUKJKOYHe 3HAYeHHA [Ji1 KOHKpeTHOI cnpaBu. Ha mpakTtuni x
«BUKJIIOUHUMU 06CTaBHHAMM CHpaBHU» BU3HABaJMCh: NONepeKeHHs
WIKiAMBUX HaCJAigKiB Ta [J0OpOBiJbHE BiAKOAYBaHHSA 306UTKIB,
BUMHEHHS 3JI0YMHY y 3B’AI3KY i3 TSKKUM 36iroM 0co6UCTHUX 0O6CTaBUH,
BIICYTHICTh IWIKIAJMBUX HACJAiAKIB, BU3HAaHHA BHWHH, aKTHUBHE
COPUAHHSA PO3KPUTTIO 3JIOYMHY, JAPYropsjHa poJb Yy BYUHEHHI
3JI0YMHY, HasIBHICTb [iTell Ta yTpHMMaHILiB, XBopob6a yTpPUMaHILiB,
HeCIpUSTANBI YMOBU pO6OTH, HENPaBOMipHa MoBeJiHKa NOTEPIiIOoro,
c1yx60Ba 3a/exHicTb Tolo. lle Hajaso MiACTaBU CTBep/XKyBaTH, 110
IpHU [IbOMY NIOBHHHI BPaXxOBYBaTHCA He sIKiCb «0COOJIMBI, HETUIIOBI YU
BUKJ/IIOYHI» 06CTaBUHH, a OyAb-AKi MOM'IKIIyI04i OOGCTaBUHH, LIO
3MEHIIYVIOTh CTYMNiHb CyCHiJIbHOI HeOe3nedyHoCTi 3Ji04uHy. [IpaBuii
B.L. TroTioriH, sKWM BHU3HA4Ya€ MiACTaBaMW NpPU3HAYEHHS OUIbLI
M’'SIKOTO TOKapaHHS, HiX NepenbayeHO 3aKOHOM B3ATI y e€AHoCTi i
CYKYIHOCTI [JBi TpyHnM YMHHMKIB, fKi XapaKTepu3ylTb BUYUHEHUU
3JI04MH | 0c0Oy BUHHOTO, a caMe: a) HasABHICTb JeKiJIbKOX 06CTaBUH,
SKi IOM SIKIIYIOTh NOKapaHHS Ta iCTOTHO 3HWXXYIOTb CTYIiHb TSKKOCTI
BYMHEHOTO 3JIOUMHY Ta ©0) JAaHi, Aki NeBHUM YHWHOM IO3UTHUBHO
XapaKTepu3yrTb 0ocoby BUHHOrO [1, c. 8-9]. [Ipy 1jpoMy cys NOBHHEH
BPaXOBYBaTH sIK 06CTaBUHHY, NlepepaxoBaHi B 4. 1 cT. 66 KK, Tak i 6yzab-
sKki iHLi 06cTaBUHY, 1110 TOM 'SIKIIYIOTh TOKapaHHs (4. 2 cT. 66 KK).

3a HasIBHOCTi BUKJIIOUHUX 0OCTaBHUH, — BKa3yeTbcA y 4. 1 cT. 64 KK
P®, - mo nos’sA3aHi 3 UiAMHU Ta MOTUBAMH 3JIOYKHY, POJIII0 BUHHOTO,
Horo noBeJiHKOO Mifg4ac abo mic/iAg BYMHEHHS 3JI0UMHY Ta iHIIUX 00-
CTaBUH, 10 CYTTEBO 3MEHLIYIOTh CTYMiHb CycHisibHOI HeGe3neKu 3J10-
YHHY, a TaKOX 32 YMOB aKTUBHOTIO CIPHUSAHHA y4aCHHUKA IPYNOBOro
3JI0YMHY PO3KPUTTIO I[bOT0 3JIOUUHY MOKapaHHs MOXe OYTH NpU3Ha-
© MaHbkoBcbkuit /1. K., 2014 88
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YeHO HUXKYe HIKHBbOI MexXi, mepea6adeHol BifjnmoBigHow cratTero Oco-
61uBoi yacTMHU Lboro Kogekcy, abo cya Moxke NPU3HAYMTH OGiJbIl
M'IKUM BUJ, MOKapaHHs, HDX NepenbadeHUM Ii€l0 cTaTTelo, abo He
NpU3HAYaTH [JOJAaTKOBUM BHU/J, NOKapaHHS, NepejbavyeHUN y sSKOCTI
060B’I3KOBOr0. BHK/IIOYHMUMU MOXYTb OYTH BH3HaHI AK OKpeMi
NOM'AIKIIYIO4i 06CTaBMHHM, TaK 1 CyKymHiCTb TakWx 0o6CTaBUH (4. 2
cT. 64 KK P®). B 1oKkTpHHI KpUMiHa/JbHOrO paBa MOTJIsSIAM 11100 BKa-
3aHol npo6JseMu po3giauauch. Tak O. M. [lnemakoB Ta iHmi OigTpU-
MYIOTb ifielo, 10 GijibIl M'siKe IOKapaHHS, Hik nepefbaueHO 3aKOHOM,
MOXKHa MPU3HA4YaTH i IpU HAsABHOCTI HaBiTh O Hi€l NOM SKIIYIOYOi MO~
KapaHHs 00CTaBUHY, 110 iCTOTHO 3HWXKYE CTYHNiHb CycHiJbHOI He6e3-
MEeKHU 3JI0YUHY [2, c. 14-15]. I. I. Yeuesb, HAaBMaKH, BUCJOBJIIOBAB MO3HU-
i, 0 OJiHa TMOM'AKIIyl4Ya IOKapaHHS oO6GCTaBMHA He [ia€
MOXJ/IMBOCTI NMpPU3HAYATU GiNbLI M'IKe MOKapaHHs, HiX mepe6adyeHo
3akoHOM [3, c. 154]. CBowo mo3ulio aBTOp OOGIPYHTYBaB THUM, L0 Ha
3a3HavyeHe BKa3ye CyJoOBa NpakTuMka. Ha cborofHilHiA JeHb cyjoBa
MpaKTHKa i/le camMe MepIlIuM LISX0M W BU3HAE 3Ti/iHO J10 4. 2 cT. 64 KK
P® i1 okpemi noM’sikiyroyi 06CTaBUHU y AKOCT BUKJIIOYHUX 06CTAaBHH.
lllomo yKpalHChKUX NMPaBOBUX peasiid, TO PO3’sCHEHHS 3 I[bOTO
npuBoAy MictaTbcA y 0. 8 moctaHoBu [lienymy BepxoBHoro Cyay
Ykpainu Big 24 xoBTHA 2003 p. N2 7 «[Ipo npakTuKy NpuU3Ha4YeHHA
Cy[laMl KpUMIHAJbHOTO TOKapaHHs», — MNPHU3HAYEeHHs OCHOBHOTO
MOKapaHHs, HUXKYOTO Bifi HAHMKYO0I Mexi, mepei6ayeHoi 3aKOHOM 3a
JaHUM 3704uH, abo mepexif A0 iHWOro, 6igbII M'AAKOTO BHUAY
OCHOBHOTO TIOKapaHHs, ab0 He TMpU3HAYEeHHS O0OOB'SI3KOBOrO
JofaTkoBoro mnokapaHHs (ct. 69 KK) moxe MaTu Micue suiie 3a
HasIBHOCTI JieKi/IbKOX (He MeHIle ABOX) 0OCTaBUH, 1[0 MOM'SKIIYIOTb
MOKapaHHA Ta ICTOTHO 3HWXYIOTb CTYIiHb TSDKKOCTI BYMHEHOIO
3JI0UMHY, 3 YpaxXyBaHHSAM 0COOU BUHHOTO Y KOXXHOMY TaKOMYy BUNAJKY
Cy[Z 30060B'sI3aHUM Yy MOTHUBYBaJIbHIN YacTHHI BUPOKY 3a3HAUUTH, AKi
caMe 06CTaBMHM cIpaBH abo JAaHi mpo ocoby mifcyAHOro BiH BHU3HAE
TaKUMHU, 1110 iCTOTHO 3HMXKYIOTb CTYIiHb TAXKKOCTi BUUHEHOTO 3/I04YUHY
i BIJIMBAIOTh Ha MNOM'SIKUIEHHS MOKapaHHs, a B pPe30JIOTHUBHIM -
nocsaTtucs Ha 4. 1 ct. 69 KK. [Ipu npoMy HeoOXijHO BpaxoByBaTH He
TiIBKY MeTy U MOTHBH, SIKUMH KepyBaJjacb 0cob6a NpHU BUYMHEHHI
BUMHEHHS 3JIOYMHHUX Jill To1LO.
[To-pisHOMYy BHU3HAIOTbCA W MifCTaBU NpPU3HAYEHHS HEMOBHOJIIT-
HbOMY 6i/IbII M'SIKOT0 MOKapaHH#A, HiX NepesbayeHo 3akoHOM. Tak, Ha
ayMKy O. C. fluyHa ix n’aTe: 1) oco6a BU3HAETHCS BUHHOK y BYMHEHI
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Oy/ib-sIKOTO 3JIOYMHY; 2) y cupaBi HasiBHI JiekisibKa (ToOTO, ABi a6o 6i-
Jibllle) 06CTaBUHY, 1[0 OM AKIIYIOTh [TOKapaHHS; 3) Li 06CTaBUHU ic-
TOTHO 3HWXYIOTb CTYIiHb TS?KKOCTI BUMHEHOTO BHUHHUM 3JI0YUHY;
4) HaaBHI fjaHi Npo 0co6y HEMOBHOJITHBOTO XapaKTepPU3YIOTh HOro 3
MO3UTUBHOI'0 GOKY; 5) Ha mijcTaBi [OTO CyJ POOUTH BUCHOBOK PO
SIBHY CYBOPICTb Ta HeclpaBeJJIUBICTb MPHU3HAYEHHS MOKAPaHHA y Me-
’)kax caHkKUii BigmoBigHol cTaTTi OcobsnBoi yactuHu KK Ykpainu
[4, c. 163-164]. Ciig 3a3HAYMUTH, 1110 CBOIM pilieHHsAM Bijg 02.11.2004 p.
Ne 15-pn/2004 KouctutyuitHuil Cyf, YKpaiHd BM3HAaB TaKuM, 1110 CYy-
nepeynThb KoHcTtuTynil nosoxeHnHsa 4. 1 ct. 69 KK B yacTuHi, sika yHe-
MOXJ/IMBJIIOBAJIa MPU3HAYEeHHS OUIbIN M'IKOrO MOKapaHHS, HiX mepej-
O0avyeHe 3aKOHOM, Y BUIA/IKy BYNHEHHS 3JI0UMHY HEBEJIUKOI TSXKKOCTI.
Panille Take 3akOHOJaB4Ye MOJIOXKEHHSI MOSICHIOBAJIOCS, SIK IpPaBUJIO,
He3HaYHUMM CaHKIiSIMU 32 BYMHEHHS 3JI0YHMHIB HEBEJIMKOI TSXKKOCTI, a
TaKO0> HasiBHUMH Yy TaKHUX BUIIaZKaX MOXJIUBOCTSIMU 3BiJIbHEHHS 0CO-
06U Bif KpMMiHa/IbHOI BiANOBiZa/IbHOCTI a60 Bif mokapaHHs. CkacoBaHe
nosiokeHHA 4. 1 cT. 69 KK cynepeuywsio npuHuuny crnpaBeAJIMBOCTI,
CTaBJAYM 0Ci6, sIKi BUMHU/IM 3JIOYMHHU HEBEJHKOI TsXKKOCTI B riprui
YMOBH, NOPiBHAHO i3 iHIKUMU 310unHIAMHU. JI. M. Pefropak mifgcraBamu
3actocyBaHHs cTaTTi 69 KK Ykpainu Bu3Hae: 1) HasaBHICTb KinbKox
06CTaBMH, 110 NOM'SKIIYIOTh MOKapaHHs; 2) BKasaHi MOM'KLIyIOYi
NOKapaHHs 06CTaBUHU MOBHUHHI iCTOTHO 3HMXKYBATH CTYIiHb TSAXKKOCTI
BUMHEHOTO 3JI0YMHY; 3) AaHi OIpo 0co6y BUHHOIO; 4) MOTHUBOBAHICTb
NpUUHATOTO pilteHHs [5, c. 150].

[ligarour aHaMi3y HaBeJeHI NOTJSAU W00 MiJICTaB NpU3HAYEHHS
HEMOBHOJITHbOMY OiJbll M'IKOTO IOKapaHHs, HDK nepenb6ayeHo
3aKOHOM MH [JiHILIJIM MPOMI)KHOIO BUCHOBKY, 10 BCi XapaKTepUCTUKHU
MOXKHa 3rpyNyBaTH y JBa OJIOKM OOCTaBUH: 1) HasBHICTb KiJbKOX
006CTaBUH, 1110 NOM'SIKIIYIOTh MOKapaHHS Ta iCTOTHO 3HWXKYIOTb CTYIiHb
TSXKKOCTI BUMHEHOTO 3JI04MHY; 2) paKTHU4HI JjaHi, IKi IEBHUM YUHOM
MO3UTUBHO XapaKTEPU3YIOTb O0COOY HEMOBHOJITHBLOrO. Y HepIIOMY
6soni  0o6CTaBMH, BOYEBH/Jb HJeTbCI MNpPO TeEeBHY KiJbKicHY
XapaKTEePUCTHKY, a caMe — HasgBHICTb JBOX YU Oijibllle 0GCTAaBHH, LI0
NOMIIyIOTh NOKapaHHd, Ta IX AKICHY OLIHKY, — iCTOTHe 3HUXKEeHHS
CTyHeHs TSXKKOCTi BAMHEHOT0 3JI0UUHY.

[Ipy npu3HaYeHHI [OKAapaHHA HENOBHOJITHbBOMY OJHa i3
BKa3aHuxX B 1 cT. 66 KK o6crtaBuH, amnpiopi, 3aBXAud NPUCYTHS, -
BYMHEHHS 3JI0YMHY HenoBHOJITHIM (m. 3 4. 1 cT. 66 KK). To6To
JIOCTaTHbO IlOHaliMeHIle oOfAHiel i3 06CTaBUH, 1[0 NOM'SKIIYE
nmokKapaHHs, K Bka3aHux B 1 cT. 66 KK, Tak i Oyab-fkux iHmux
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00CTaBHH, L0 CyJ, BU3HAE TAKHMH, 1[0 NOM SIKIIYIOTh NMOKapaHHA y
NeBHOMY KOHKpeTHOMY BUnajaky(4. 2 cT. 66 KK). HaToMmicTp, TouaTbcs
Cyllepedykd II0A0 BHU3HAHHA BUYMHEHHS 3JI0UMHY HEINOBHOJIITHIM
06CTaBMHOW, 110 NOM'SIKLUIYE I[OKapaHHA 3a Oy/Jb-KUX YMOB.
Po3mipkoByo4Yr HaJl MO3HAYEHO MPO6JIEMOIO, 3apa3 3a3HAYMMO, 10
BKaszaHa OOCTaBMHA € HaWNoLIMpeHilIOl Ta HaWApPEeBHILIOH
XapaKTEPUCTUKOIO, L0 3aBX/JU pO3rJsfAanacad fK O0OCTaBUHA, IO
oM 'sIK1IIy€e KpMMiHaJIbHe okapaHHA. Ciif Bijpa3y 3BepHyTH yBary, Ha
Te, 1[0 YMHHUN KpHUMiHaJbHUN 3aKOH He TiIbKU BU3HAE BUMHEHHS
3JI0OUMHY HENOBHOJIITHIM 06CTaBHHOIO, 1110 3aBX/AU Ma€ BPaxOBYBaTHUCS
dK Taka, W0 MOMAKIIy€E TOKapaHHS, a U J0JAaTKOBO BCTAHOBJIIOE
0COGJIMBOCTI  KpUMiHa/JIbHOI  BiAmOBiJasbHOCTI Ta  MOKapaHHS
HeNOBHOJITHIX B okpeMoMy Po3aini XV 3aranbpHoi yactuau KK.
Jlessk¥ BYeHi BBaXKalOTh, 1[0 BUMHEHHS 3JI0UMHY HENOBHOJIITHIM
(m. 3 4. 1 ct. 66 KK) € xapakTepHUCTUKOI0 0OCOOM BUHHOTO, ajKe
HeNOBHOJIITTA - Ile BiK 0cob6u y Mexax Bif 14 go 18 pokis, mo €
6ioJIOriYHOI0  BJIACTUBICTIO JIIOAWHM, TO 3 METO YHUKHEHHf
MOXJIMBOCTI Mo/BiliHOro BpaxyBaHHs ofHiel i Tiel camoi o6cTaBHUHU
npyu NpU3HAYEHHI MOKapaHHs, MPONOHYEMO OGCTaBUHY, MepedadeHy
n. 3 4 1 cr. 66 KK, BuxkiatouduTH i3 mnepesiky o06cCTaBUH, sKi
NOM'SIKIIYIOTb NTOKapaHHS, a. HEMOBHOJITTS 0COOM NMpPU NMpPU3HAYeHHI
MOKapaHHs CJiJi BpaxoBYBaTHU fIK JaHi mpo ocoby BHHHOTO. 3 Li€l0
JYMKOI0 MOTOAUTHUCA He MoxeMo. [lepiosy HemoBHOJITTA 0c06U
oxoIto€ BiK Bifi 14 go 18 pokis. lle ckiaagHuit nepios opMyBaHHSA
0COBUCTOCTI, MOCTYNOBUM Ta HEOAHOPiAHUNU. B migsiTkoBOMY BiLlj,
OTPOLTBI HENOBHOJIITHIA NPOXOAUTH BeJUKHH ILIAX Y CBOEMY
PO3BUTKY: Kpi3b BHYTpilIHI KOHQJIKTH 3 06010 Ta 3 iHIIKUMH, Kpi3b
30BHIiIIHI 3pUBH BiH MoOXe 3400yTH Big4yTTs ocobucTtocTi. B 1ei
nepiof miZJIiTOK NMOYMHAE I[1O0-HOBOMY OL|IHIOBAaTH CBOI BIZIHOCMHHU 3
POJMHOI, NOYMHAE LiHyBaTH CBOI BIAHOCMHU 3 OJHOJITKaMu. B
nigiTkoBoMy Bini y npoueci ¢i3nyHOro, NcUXiyHOro Ta ColjiaJIbHOrO
PO3BUTKY pa3oM 3 NO3WUTUBHHUMHU [JOCATHEHHSMHU 3aKOHOMIpHO
BUHUKAIOTh HEraTHBHI yTBOpeHHs Ta crnenudiyHi IcHxoJoriuHi
ckjaagHowi. CaMoOCBiJOMICTh, 1O pO3BHUBAETHCA CcaMe B IMepiof
OTpOLTBA POOUTH JIIOAHUHY OCOBJUBO TPUBOXKHOIO Ta HEBIIEBHEHOWO Y
co6i. ToMy, ciif miATpUMaTU NMOJIJ HENOBHOJIITHIX LlOHaliMeHIle Ha
ZABIi rpynu: Big 14 no 16 ta Big 16 no 18 poxis.
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MapaaiHa KOais CepriisHa,

CTOKUCT-AOCAIAHWK KOJDEAPU KPUMMIHAABHOTO MPaBa Ne 1
HaLIOHAABHOTO IOPUAMYHOTO YHIBEPCUTETY iMEHI ApOoCcAaBa MyAporo
HaykoBuii kepiBHUK: AopoLL Aiais BapdooromiiBHa,

AOLLEHT KadbeApH KPUMIHAABHOTO MpaBa Ne 1 HALLIOHAABHOTO IOPUAMYHOTO
YHIBEPCUTETY IMEHI ApOoCAaBa Myaporo,

KAHAMAQT IOPUAMYHUX HOYK, AOLLEHT

PILLEHHSA €EBPONMENCHKOTO CYAY 3 MPAB AIOAUHU
AK HOPMATUBHUINA PAKTOP COLLIAABHOT OBYMOBAEHOCTI
KPUMIHAABHOI BIAMOBIAAABHOCTI 3A KATYBAHHS

1. Ilpo6snemaTvka coujaJbHOI 0O6YMOBJIEHOCTI KpUMiHaJbHOI
BiANOBiZa/bHOCTI 3a MEeBHUI 3JI0UMH INOB'siI3aHa, Iepll 3a BCe, 3
a”aJizoM ¢akKToOpiB KpHUMiHaJi3alil TaKOro CyCHiJibHO HeGe3MeYHOro
JigaHHA. Tak, yCTaHOB/IOIOYM KpUMiHaJbHY BiANOBIJAJIBHICTL 3a
collia/IbHO HeraTHBHe sIBUILE, 3aKOHOJaBellb Gepe /0 yBarud BeJHKY
KiZbKiCTh 4YMHHUKIB (mifcTaB, NMpUHIMIIB, YMOB, 3aJady, KpUTepiiB
[1,c.91]). 3a Takux 0O6CTaBUH 3aBJaHHSAM HAYKOBLA CTa€
ycBiioMaeHHA poJi [2, ¢. 62] koxHOro 3 nux ¢GakTopiB 3 MeTOlo
BUABJIEHHA cepeJ, HUX BU3HayaJbHUX. [lpy 1bOoMy BaXJWBUM €
pO3yMiHHA TOTO, L0 He iCHY€E YHiBepCca/IbHUX MiJCTaB KpUMiHali3anii.
To6TO NPUAHATTSA pi3HUX KPUMiHa/JIbHO-IPABOBHUX HOPM He MOKe Oy TH
06yMOBJIEHO OJHUMH i THMHM CaMHMU YHMHHHUKaMU. lle MOsICHIOETHCSA
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HENOBTOPHICTIO  caMMX  fBUI] O6'€KTUBHOI  AilicHOCTi, ski
JeTepMiHyIOTb  3aKpillJleHH  KpPHUMIHAJIbHO-IIpAaBOBOI  OXOpPOHU
CYCIIJIbHUX BiJHOCHH. Y 3B’AI3Ky 3 LJMM CHpaBeJJMBUM BUJAAETHCSA
TBepJKEHHS IMpO HeOoOXiAHICTb MNOB'SI3yBaTH KIiJbKICTb 1 3MicT
po3rusayBaHuxX akTopiB 3 mpeaMeToM gociimkeHHs [3, c. 29, 30].
OcTaHHE CTa€e TEOPETUYHUM MIAIPYHTSAM [JI1 BU3HAHHS 3HAUYYIIUMU
JIUIle TUX 3 HUX, FIKi conjjaJibHO OOGYMOBJIIOTH KpHUMiHaJi3alito
KOHKpeTHOTro BHUAY AifiHHA. Y TOM >Xe yac 3a3Ha4uMo, L0 JesKi 3
dakTopiB y cBoil ¢opMi 3ycTpiyaloTbcsi NpU BCTaHOBJEHHI
KpUMiHaJIbHO-IIPaBOBOi 3a60POHMU BCiX CYCIiJIbHO HebGe3MeuyHUX AiHb.
Tak, HaBpsaJ UM 3HAWUAYTbCA apryMeHTH, 11006 CIPOCTYBAaTH
3araJibHicTh (caMe y ix ¢opmi), HAaNpUK/IaZ, HOPMAaTUBHUX YUHHUKIB B
06yMOBJIEHH] BCTaHOBJIEHHSI KpUMiHa/IbHOI BiAnoBifaabHOCTI 3a pi3Hi
JissHHA. /[lificHO, y KOXHOMY BUMNAJKy ILi dakTopu OyLyTh MaTH
cnenniyHUN 3MiCT, ase BOHM 3aBXAU OOOB'SI3KOBO BpPaXOBY-
BaTUMYTbCS 3aKOHOZJABILEM, TOOTO 3a CBO€E0 GOPMOI0 BXOAUTUMYTh 10
nepeJliky YMHHMKIB, 110 0OYMOBJIIOIOTH 3aKpillJIeHH KpPHUMiHaJbHO-
PaBOBOi OXOPOHM TOTO YH iHIIOro 06’eKTa. YpaxoBYHOUH OCOGJIMBY
MPUPOAY OCTAHHIX, 3yTUHUMOCH CaMe Ha HHUX.

2. Ilix, HopMaTMBHUMH ¢aKTopaMH coLjiasbHOI 06YMOBJIEHOCTI
KpuMiHaizauii cycnizibHO He6e3neyHoro AifsHHSA CJIif, po3yMiTU HOPMU
NpaBa, fIKi peryJolTh Ta / Y4 OXOPOHSAIOTb eBHi CyCNiJbHI BiIHOCHHU.
OckinbKU OY/[b-IKi I0pUAUYHI HOPMU 3aBXJIU MalOTb CBOE 30BHIIIHE
3aKpillJIeHHs, Y BHU3HA4Ye€HOMY acClleKTi BUBYEHHIO MiAJIATal0Tbh pi3HI
Jokepesa npasa. [lo OCTaHHIX BiJHOCATBH: NPaBOBUM 3BHYal, IPaBOBUHI
npeLe/ieHT, HOPMaTUBHO-MPAaBOBUM [J0OroBip, HOPMAaTHUBHO-NPAaBOBUH
akT [4, c. 171]. [Jna 3py4yHOCTi CaMoOro JAOC/Ai[PKEHHSI OKpeMOo
pPO3IJIAAA0Th JpKepeJsia paBa MiXkHapoAHoro (Mi>kHapo/iHi HOpMaTHBHI
dakTopu) i HanioHaBHOrO (HaLlioHa/IbHI HOPMAaTHUBHI GaKTOPH) PiBHIB.

3. MixHapogHi opraHisalii He O0O6GIiHLIJIM CTOPOHOI MNpO6GJEMY
3aCTOCYBaHHS KaTyBaHHs. 30KpeMa, 1me y 1950 p. Pajorw EBponu 6yJio
po3po6JIeHO MiXXHApPOJHO-PABOBUHM [JIOTOBip, OKpeMi NOJIOXKeHHS
AKOTO 6yJI0 CIPAMOBAHO Ha 3aGOPOHY I[LOTO 3/I04MHY. MjeTbca mpo
cT. 3 KoHBeHI1Iil npo 3aXUCT NpaB JIOJAUHU i OCHOBOIIOJIO)KHUX CBOGOJ
(mani 3a TekcToM - «KoHBeHIifl»), B AKil 3aKpinseHo, 10 HIiKOTO He
Moxe OyTH NiJaHO KaTyBaHHI0O ab0 HeJI0JCbKOMYy 4YM TaKOMy, L0
NPUHUXKYE TiHICTb, MOBOJXKEHHI0 abo MokapaHHI0. BepxoBHa Paja
Ykpaiun  patudikyBasa  posrssgyBaHy KoHBeHIifo  HUIAXOM
NpUKHATTS 3aKoHY Ykpainu Bif 17.07.1997 Ne 475/97-BP. Haragaemo,
0 BIeplle KpHUMiHajJbHa BiANOBIJaJbHICTE 3a KaTyBaHHA OyJsa
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BctaHoBJieHa y KK Ykpainu 2001 p. YpaxoByo4H Te, 110 Mi>XHapOJHO-

IpaBOBa HOPMa, siKa 3aKpinJseHa y cT. 3 KonBeHuii, Haby/a 10pUAUYHOI

cuau ansa YkpaiHu go npudHATTA HoBoro KK, kKoHcTaTyeMmo, 1o 14

HOpMa € OJHUM i3 MDKHapoJHUX HOpPMAaTUBHUX (aKTOpIB
KpUMiHasi3anil KaTyBaHHA B YKpaiHi.

4. 3a cBoiM xapakTepoM cT. 3 KoHBeHIii € Aek1apaTUBHOW. BoHa
BCTAHOBJIIOE 3a60pPOHY TOPTYp, aje He PO3KPUBAE 3MICT LbOro
HeraTUBHOTO colliaibHOTO siBUIA. BignosigHo g0 4. 1 cT. 32 KonBeHnii
TJIyMAauyeHHS [0JIO)KeHb 3a3Ha4eHOro MiXXHapOJHOTO-IIPaBOBOTO
JoroBopy (y T.4. i mpunuciB cT. 3) BiAHOCUTBbCA A0 IOPUCAUKIII
€sporneiicbkoro Cyay 3 mpaB JIOAUHM (Jasi 3a TekcToM - «Cyn»).
OcTaHHI} y CBOIX pillleHHAX He NpOoCTO iHTepnpeTye cTtaTTi KonBeHuii,
a CTBOPIOE HOBi MpaBUJIa Yy MPOTOJIOIIEHUX HUMU Mexax (HalpuKJaz,
NPUHLMI «KOPCTOKOCTi» ¥ paMkax cT. 3 KonBeHriii). ¥ 3B’s13ky 3 LuM
BUHUKAE IUTAHHS, YU MOXHA BigHocuTu pimweHHa Cyny 1npo
nopyueHHs cT. 3 KoHBeHLjii o Mi>kHapOJAHUX HOPMaTHUBHUX GaKTOPIB
KpHMiHaJi3alil kaTyBaHHA B YKpaiHi? Ha Haw nornasap, Hi, OCKiJIbKU:
no-nepule, JJs MpaBOBOI CUCTeMM YKpalHM, fKa € «CBOEPIAHUM
acouifioBaHuM 4JsieHOM» [5, c. 33] poMaHO-repMaHCbKOI MpaBoOBOi ciM'i,
He € XapaKTepHUM BifjHECEHHA CyLOBOI MNPaKTUKHU [0 NepBUHHUX
JoKepes IpaBa; MO-Apyre, INOJIOXKEHHA INpo Te, IO CyAU YKpaiHU
3aCTOCOBYIOTh IIpU po3risaji cnpas KonseHuio Ta npaktuky Cyay sk
JKepesio npaBa, 6yJsio npuiiHaTo y 2006 p., To6TO nic/asa kKpuMiHaisanil
kaTyBaHHA (cT. 17 3akoHy Ykpainu Big 23.02.2006 Ne 3477-1V «Ilpo
BUKOHAHH4 pillleHb Ta 3aCTOCYBaHHS NPAKTUKH EBPONENCHKOrO0 CyAy 3
npaB jawoAuHu»). OTxe, y 2001 p. npu KpuMiHasiisanii KaTyBaHHS
3aKOHOJ|aBellb He MaB Hi (aKTUYHUX, Hi OPUAUYHUX IiJICTaB
posrasagaTu pimeHHs Cyay sIK MiXKHapOAHUN HOpPMAaTHUBHUHI akTop.
Ha Hauy aymKy, Ha Tol yac Taki pilieHHs Gy/u JpKepesioM He MpaBa, a
3MiCTy 3a3HayeHoro GaKTopy.

5. Ilpo6sematuka corjajbHOi 06YMOBJIEHOCTI KpHUMiHaJbHOI
BiAANOBIJA/IBHOCTI 3a MEBHUHM 3JIOYMH He BUYEPNYETbCS MUTAHHAMU
NpoLecy BijHECEHHA THUX YU IHIIUX AiHb A0 KpUMiHa/JbHO-KapaHHUX.
KpiM BuIeBHK/Ia/ieHOTO, BOHA IOB’s13aHa lile, 30KpeMa, 3 BU3HAYEHHSIM
dakTopiB, sKi 0OYMOBIIOIOTH 3aCTOCYyBaHHA [6, c. 7], icHyBaHHS,
36epexkeHHs [7, c. 76] BxKe BCTAHOBJIEHOI KpUMiHAJIbHOI BiJIOBIZIaIbHOCTI.
Mu 3a3Ha4uIIY, 1110 3aKOHOAaBelb BU3HaB pilleHHs Cyay [KepesioM IIpaBa.
OTxe, Ha 1ieM yac Taki pilleHHs] MOXyTb OYTH BifiHeceHi 0 MXKHApOAHUX
HOpMaTUBHUX $aKTOPiB 36epexxeHHsI KPUMiHa/JIbHOTO MePecifyBaHHsA
3a BYNHEHHS KaTyBaHHA.
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MeAbHUK PyCAQH IBOHOBUY,
NPOBIAHWI HAYKOBMM CMiBPOBITHWK HOYKOBO-AOCAIAHOTO IHCTUTYTY
HawioHaAbHOT akaaemil mpokypaTtypu YKpdiHu,
KAHAMAQT IOPUAMHHMX HAYK, AOLLEHT

OKPEMI NMUTAHHS KBAAIPIKALLIT 3ABIAOMO
HE3AKOHHOTO 3ATPUMAHHS

T[onii, ki Bif6y1uca B Ykpaini B nmepiof 3 30 sincronaza 2013 poky
no 21 sotoro 2014 poky Haby/M 0COGJUBOro CyCHiJIBHOIO pe30HaHCYy
yepes YUCJAeHHI GpaKkTU rpyboro nopyiieHHss KOHCTUTYLiHUX NpaB Ta
cB0O6OJ, TpOMa/isiH 3 6OKY NpeACTaBHUKIB NPAaBOOXOPOHHUX OpraHiB. Ak
3a3Havya€eTbcd y npec-pesisi ['eHepasbHOI NpOKypaTypu YKpaiHu, B
nepion ciynsa-aororo 2014 poky npaLiBHUKHU celipo3Aainy «bepkyT»
Ta omnepaTuBHi mnpaniBHuku MBC HeoaHOpa3oBo, 6e3migcTaBHO Ta
BCyneped BHMOraM YHMHHOIO 3aKOHOJABCTBAa 3aTPUMYyBaJld IPOMAaJSAH
HauebTO 3a y4yacTb Y MacOBHUX 3aBOpYIIEHHSX Ta JOCTAaBASIU IX [0
paitynpasainb Mininii M. Kuepa (3a fanumu KoopauHaniiHoro eHTpy
3 HaJlaHHfA NPaBOBOI AOMOMOTU 6yJi0 3aTpuMaHo 6s1u3bko 200 oci6 -
npum. Hawa). B nopanpuioMy He3aKOHHO 3aTpUMaHi TI'POMafsHU
0e3mi/[CTaBHO NpUTATANUCS [0 KpUMiHa/IbHOI BifmoBimasbHOCTI 3a
BYMHEHHS 3JI0YMHY, NepezbadyeHoro 4. 2 cT. 294 KpuminajibHOro
Kozekcy Ykpainu. Ilicisg nporo, Ha miAcTaBi HeoGI'PYHTOBAHUX
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KJIOMOTaHb CJHIJYUX i TNPOKypopiB cyAanAi o6upand TrpoMajsHaM

(B mepeBakHi#l 6ibLIOCTI) BUK/IIOYHUH 3aMl00KHUM 3aXiJ] - TPUMaHHSA
Mi/l BApTOI0, a TAKOX JAOMaIlHil apenIT.

3a januMu ¢akTamMu ['eHepasbHOI NMPOKYpaTypolo YKpaiHu 6yJio
po3no4aTo AOCy[0Be pO3C/ilyBaHHA KPUMiHAJbHUX NPAaBONOPYILIEHbD,
nepenbadeHuxX 4. 2 cT. 365 (mepeBUIlEeHHS BJ3AW abo CIOYKOO0BUX
MOBHOBaXXeHb MpAI[iBHUKOM MPAaBOOXOPOHHOTO OpraHy), 4. 2 cT. 372
(mpyUTATHEHHs  3aBiloOMO HEBHHHOrO [0 KpUMiHaJbHOI  BiAmo-
BiflasbHOCTi), 4. 1 cT. 375 (HOCTaHOBJEHHA CyAJel 3aBijoMo
HeIpaBOCYAHOTO BUPOKY, pillleHHs], yxBaju abo noctaHoBu) KK Ykpainu.

Hagarouu cyTo HOpUAMYHUUN aHali3 HaBeJeHOI KpHUMiHaJbHO-
NpaBoOBOi OLiHKH [il peJCTaBHUKIB IPAaBOOXOPOHHUX OPraHiB 3 GOKY
['eHepanbHOI NpoKypaTypu VYKpaiHY, 3ayBakKMMO, L0 3aKOHOJABYO
3akpilieHi npoueaypy NpaBoo6MeXKeHHs, sIKi JIerani3yroTb NPUMYyCcOBe
BTPY4YaHHSl JiepXKaBU y IpaBOBe I0Jie 0COOM 3apajud [JOCATHEHHS
CYCHiZIbHO-KOPUCHOI METH, BiAirpaloTh BaXKJIHUBY POJib y 3abe3neyeHHi
6as1aHCy iHTepeciB cycnizibCcTBa Ta ocobucTocTi. BogHouyac gepxaBa 6epe
Ha cebe 060B’sI30K rapaHTyBaTH OOIPYHTOBaHICTb, AOMIipHICTH Ta
KOMIIETEHTHICTb TakKoro BTpydaHHA. YinbHe Micue B cuUcCTeMi
3a3HauyeHUX TapaHTid Mocizae KpuMiHa/bHA BiANOBiJaNbHICTH 3a
3aBiZjOMO He3aKOHHeE 3aTPUMaHHs — JisiHHS, fIKe 3aBJA€ BiI4yTHOI LIKOAU
NpaBOBIHOCUHAM, 10 3abe3MevyloThb peasi3alild KOHCTUTYLiHHOTO
mpaBa 0COOM Ha CBOOOAY Ta OCOOMCTY HeJOTOpPKaHHICTbL B cdepi
npaBoCyAAs.

He 3Bakaroyu Ha Te, 10 IeBHA pyna NpaBoOBiJHOCUH B cdepi
paBOCy s, 30KpeMa Ti, [0 6e31mocepeHbO MOB's13aHi i3 3aCTOCYyBaHHAM
Jl0 0COOU 3axX0/IiB NMpOLeCyabHOrO NMPUMYCY yV BUIJ/ISAAl 3aTPUMaHHsS Ta
TpPUMaHHSA NiJ BapTol0, OXOPOHSIOTHCSA CIeliaJIbHUMH HOpMaMu
KpuMiHasbHoro 3akoHy (ct. 371 KK VYkpaiHu), mpaBo3acTocOBHa
MpaKTUKa 4acTo HJie XMOHMM NISAXOM KBasidikauii BiamoBigHUX Aii
MpaniBHUKIB MPaBOOXOPOHHUX OpraHiB 3a cT. 364 a6o 365 KK Ykpainu.

[Ipu oMy, KBaidikyoud He3aKOHHE 3aTPUMaHHS SIK 3JI0YUH Y
coepi cyk60BOI AiSJIBHOCTI, @ HE MPOTU MPABOCY s, TPABO3aCTOCOBII K
MPaBUJIO BUXOJSITh 3 TOTO, L0 TaKa Jisi/IbHICTb BiJ|0yBa€ETHCA 032 CHEPOIo
KpUMiHaJIbHOTO NpPOBa/PKEHHS, a 3aTPUMaHHSl He HOCUTb KpPUMiHaJbHO-
npoLecyaJbHUHN XapaKTep.

Jlo HegaBHBOrO yacy GpopMasbHUM KPUTEPIEM TaKOro pO3MeXKyBaHHS
OyJio MOpyLIEeHH KpUMiHa/IbHOI chmpaBd. AJle 3  OHOBJIEHHAM
[pOLEeCYaJIbHOI'0 3aKOHOJABCTBA Ta BiJMOBOIO BiJ cTafil MopylIeHHHA
KpUMiHa/JbHOI CIpaBU TaKa MeXa TEOPeTUYHO MOXKe BHU3HA4yaTHUCH
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MOMEHTOM BHECEHHS BiIOMOCTEH NPO KpUMiHa/IbHe PaBONOPYyLIEHHS
Jlo EAMHOTO0 PeECTPY AO0CYLOBUX PO3CJiAyBaHb.

PazoM 3 THUM, yMOBHICTb Ta WITYYHICTb TAaKOTO PO3MeXyBaHHS
LIIOCTpy€eTbCcs caMe Ha MNpPUKAAJi KPUMiHAJbHOIO IPOLieCyaJbHOr0
3aTpPUMaHHS{, a TOYHillle TAKOro HOro BUJY SIK 3aTPUMaHHA 0COOHU 6e3
yxBasu caigdoro cyani, cyny (ct. 208 KIIK Ykpainu).

3rizHo 4. 1 cT. 208 KIIK Ykpainu ynoBHOBaXKeHa C/Iy:X60Ba ocoba
Ma€ MmpaBo 6e3 yxBajJu CJAiA40ro CcyAji, cyfLy 3aTpuMaTd o0coby,
NiJ03pIOBaHy Y BUMHEHHI 3/I04HHY, 3a IKUM Nlepeib6adueHe MOKapaHHA y
BU/Ji Mo36aBJieHHS BOJI, y BUMaJKax: KO 1[0 0CO0Y 3aCTasIu Mif 4yac
BUMHEHHsS 3JIOUMHY ab6o 3aMaxXy Ha MOro BUYMHEHHS; SKIO
6e3nocepelHbO Mic/s BYMHEHHS 3JI0UMHY O4YeBHUJEIb, B TOMY YHCJi
MOTEPHiJIKY, 260 CYKYyIHICTh OUeBUAHUX O3HAK HaA Tiji, ofa3i yu micri
noAil BKa3ymTh Ha Te, 1[0 caMe Lisi 0c06a OWHO BUMHUIIA 3/I09HH.

Buxoasuu 3 TOro, 110 MOMEHTOM TaKOTO 3aTpUMaHHsA € Qi3uyHe
yTpUMaHHA 0COOM 3 MeTOI YHEeMOXJIMBJEHHs 1i noAajablIoro
nepecyBaHHSl Ta NPOJOBXXEHHs MpOTUIpaBHOI AignbHocTi (cT. 209
KIIK Ykpainu), nuTaHHA 11100 GOpMaJbHOTO NOYAaTKy KPUMiHAJBHOTO
NpPOBa/PKEHHSI MOXe OyTH BUpIilleHO JIWIIe TWicad JO0CTaBJIeHHS
3aTPUMaHOrO 0 OpraHy 0CyZ0BOr0 PO3C/ilyBaHHS.

TakyuM 4YHWHOM, KpHMMIiHaJIbHO-IIpOLieCyajbHi BiZJTHOCHHU MOXYTb
BUHUKHYTH Lie JI0 TOro sIK 6yAyTh 06JIiKOBaHi JJaHHI IpO KpUMiHaIbHe
NpaBONOPYILIEHHS.

3 oryiAAy Ha BUKJaJeHe, OiblI BAAMUM KPUTEPiEM BifjHeceHHS
MisIIbHOCTI  NpeJCTaBHUKIB BJaZu A0 chepu NpaBOCyAas €
COPSAMOBAHICTh TakKoi [ifA/AbHOCTI Ha 3abe3mevyeHHs 3/iCHEHHS
CyLOBUMU OpraHaMH 3aBJaHb Cy[OYMHCTBA. Ha Hauly AyMKy, Takui
MiJIXii BpaxoBY€E TOM CUCTEMHUH 3B'A30K, IKUM iCHye MiX cyJoM Ta
opraHamy, siki KoMy CpUsIIOTb, 06YMOBJIEHUI BITYU3HAHOIO MOJEJJIIO
(mo6ys,0BOI0) KPUMiHA/JIBLHOTO TPOBA/PKEHHSI.

OTxe, ockisbkyd mnpauiBHuku MBC mig yac 3rajiyBaHUX MOZAiHN
3aCTOCOBYBaJIM 3aTPUMaHHsA 0cCi6 caMe sK 3axoqu 3abe3nedeHHs
KpUMIHAJbHOTO TNPOB3/PKEHHS 3 METOK MOAAJbLIOr0 CYAOBOrO
po3rJIily TWUTAaHHS WIOAO0 OOpaHHsA MiZJ03pIOBAaHUM  3aMO6IKHUX
3axoJiiB, ix poTunpasHi Aii MatoThb 6yTH KBasidikoBaHi caMe 3a cT. 371
KK Ykpainu.
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MeAbHiYeHKo MakcuMm IropoBud,
ACniPAHT HALLIOHAABHOT AKAAEMIl MPOKYPATYPH YKPGIHW, HOYOABHUK BIAAIAY
HArASAY 30 AOAEPXAHHIM 30KOHIB OPraOHAMM MOAATKOBOI MIAILLT
npokyparypu KuiBCbkoi 0BAQCTI

NIAKYN CBIAKA, MOTEPMIAOTO YY EKCMEPTA
K CYCNIAbHO HEBE3NEYHE AISHHS
(CTATTH 386 KPUMIHAABHOTO KOAEKCY YKPAIHM)

OpHuM i3 cycnibHO Hebe3neyHUx AisHb y cTaTTi 386 KK Ykpainu
€ NiJKyn CBiJKa, noTepnizioro 4u ekcnepra. OkpiMm 1jei cTaTTi
Oco6suBoi yactTuHu KK YkpaiHu BiAnoBigHUN TepMiH BHKOpHC-
TOBYETbCA 3aKOHOJaBLeM y 4yacTuHiI 1 ctaTTi 157, yactuHa 1 ctatTi
160, nassi crarTi 354, Ha3Bi craTTi 368-3, Ha3Bi ctaTTi 368-4, Ha3Bi Ta
yacTuHi 1 ctarTti 370 KK Ykpainu. [lifKyn BUCTynae TakoX CIIOCOG0M
niz6yproBaHHA 0 3J04uHY (4acTuHa 4 cratTi 27 KK Ykpainu).

3ayBaKMMO, 1110 B OJHOMY BUINaJKy, 1K B cTaTTi 386 KK Ykpainy,
TepMiH «IiJKyl» BHUKOPHCTOBYETbCA 3aKOHOJaBIeM 0e3 KOHKpe-
THU3aLii oro 3MicTy, a B iHIIKUX —~H0Oro 3Ha4eHHs pO3KpUBa€EThCA. Tak, y
crarti 354 KK Ykpainu mig migkynom po3symieTbcs mpormnosuiis a6o
06iliHKa HAJAaTM HENpaBOMipHY BHUIOAY, HaJdaHHSA TaKol BHUIOJAM
(vactuHa 1), npuiiHATTA npono3uuii a6o 06iIAHKU HempaBOMipHOI
BUTO/H, ofiepKaHHs Takol Burogu (yactuna 3). Y crartax 368-3 Ta
368-4 KK Ykpainu - npomnosuuis HalaTd HempaBOMipHy Burozay a6o ii
HaJlaHHA (YacTuHa 1), oflep>kaHHs HeNpaBOMipHOI BUTOAM (YacTHHA
3). ¥ crarTti 370 KK YkpaiHu «mifikymn» o3Hauya€ NpPOMOHYBaHHSA abo
00iIIHKY HempaBOMipHOI BUTOJH, HAZIAHHS TaKoi BUTOJU, TPUUHSATTS
npono3uuii a6o o06iuAHKM HempaBoMipHOi BHUrojd, a TakKoX Ii
ofiepxkaHHA. B ycix IHIIMX BUNaZKaX KpPUMiHAJbHO-NIPAaBOBUU TepMiH
«MiJAKyNI» He BUSHAYAEThHCH.

B ykpalHCbKiil MOBi C/J0BO «HifKyn» O3HA4Ya€ 3a0X04YyBaTH,
CXWJIITH KOT0-HeOy /b 0 IEBHUX YYUHKIB ¥ CBOIX iHTepecax XxabapaMy,
nojapyHKaMH, rpouidMma i T. iH. [1, c. 956].

Y Teopil KpUMiHaJBHOrO MpaBa «MiAKyN» IHTepNpPeTyEThbCA
HayKOBLSAMHU [BosIKO. [lo-mepire, sk ¢aKTUYHe HAJAHHS BUTOJ
MalHOBOTO XapaKTepy sK IJIATH 32 BHKOHAHHS 0C000M0, SIKY
NiJKYNOBYIOTb, MEBHUX Aiil (6e3[iJIbHOCTI) HA KOPUCTb 0CO6HU, KA
nifkynoBye. Tak, Ha aymky JL.B. Jlo6aHOoBOI, migkyn - ue Juile
dakTUYHe HaZaHHA BUTOJM MaWHOBOro xapakTepy. CBOWO JyMKY
HayKoBellb MOTHUBYE THM, 1[0 B okpeMux ctarTsax KK P® migkyn
MOB’SI3YEThCSA 3 HE3AKOHHOIO Nepesiayelo rpoleil Ta iHIUX MpeJMeTiB,
a B KK 6araTo3HayHUX TepMiHiB 6yTH He MOBUHHO [2, c. 56]. Ha fyMKy
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A. C. Topenika, ob6insiHKa a60 NMPOIMO3UIlii BUHArOpou 3a HEMpPaBgUBi
NOoKa3aHHs Heob6xiHO KBalipiKyBaTH sIK 3aMax Ha nmiakyn [3, c. 328].

[lo-gpyre, B 06CAT HOHATTSA «IiAKYyM» BKJIOYAETbCS He JulIe
HaJlaHHSI IeBHUX BUT0J, a # ix obiusgHKa Ta (abo) npono3sunis. Tak, Ha
Aymky B.l. TrwoTiorina, mnifgkyn mnosfdrae y «..CXWJISHHI CBifKa,
noTtepmijoro a6o ekcnepra [0 BuYMHeHHs (HeBYMHEHH:) [iH,
3a3HaueHux y cT. 386 KK, misixoMm mpomnosunii HajaTH 3a Lie NeBHI
MalHOBi BUroAy, M036aBUTH BiJi MaTepiaJibHUX BUTpPAT ab0 MIJISAXOM
dakTUyHOro HaZaHHA MaTepiajbHOi BuUHaropogu» [4, c. 882].
I. 0. 3iH4eHKO BBakag, 1110 MiJKyT 0XOILIIOE «...lepejady 0cobi rpouiei,
iHIKMX LiHHOCTeH, HaZlaHHS SKUX-HeOy/[b IepeBar, MiJibI MalHOBOIO
XapakTepy, OyAb-IKUX MOCAYr abo O6iUSHKY MalWHOBUX BUTIOJ YU
no36aBJieHHs BiJ MaTepiaJbHUX BUTPAT SIK BUHAropoay...» [4, c. 141].
M. I. XaBpOoHIOK MHIlle, L0 «..NMIJKYN MOJArae y CXWISAHHI ocobu
LJIIXOM  HaJaHHfA, [Opomo3ulii 4Yu  06iLAHHA  BUHAropoAu
MaTepiaJbHOTO XapakTepy (rpouiei, MaTepiajJbHUX LIiHHOCTeH abo
NoCaAyr) A0 BYMHEHHS MNeBHUX [Jid YW yTpUMaHHA Bif HUX (40
6e3zisgsbHOCTI)...» [5, . 394].

Ha Hamy JyMmKy, caMe OCTaHHS TOYKa 30py € HaWOiabmn
npasuibHOW. Hacamnepen, Tomy, o yuHHui KK Ykpainu y Bunajkax,
KOJIU ¥ HbOMY PO3’ICHIOETHCS NOHATTSA MiAKYIY, K IPaBUJIO0, BKJIIOYAE
B 00cAr LbOro MOHATTS He JIMIIE HaJaHHA, a U npomo3uliio abo
06i1IHKy HenpaBoMipHoi BUrofud. OfHaK He MOXXeMO NOTOAUTHUCA 3
THUM, 1[0 B oKpeMux cTaTTax Oco6sauBoi yactuHu KK Ykpainu (354,
368-3, 368-4, 370) mizkyn po3yMieTbcs ¥ SK oOJepKaHHS TaKoi
HenpaBoMipHOi Burogu. Hacamnepen, ue cynepe4ydTb pPO3yMiHHIO
HNOHATTA «MiJAKyI» B YKpalHCbKiA MoBI. Takox ctaTTi 368 Ta 369 KK
YkpaiHU po3MexXOBYIOTb BJjacHe nifkyn (ctatta 369) Ta Aii, noB’sa3aHi
3 NpUUHATTAM nNpomno3ulii abo 06iUAHKM HaJaTH HeNpaBOMipHY
BUTOZlY, @ TaKOX 3 i oZiepxaHHAM (cTaTTs 368).

OfHak, 3BepTAaEMO yBary Ha Te, 110 3aKOHOJAaBellb, BU3HAYAIOUU
MOHSATTS «IMAKYI» y Aucno3uligx crated Ocob6suBoi wactuHu KK
YkpaiHy, BKJIIOYA€E Y HbOTO DPi3HI Ail: HAZJaHHA HenpaBOMipHOI BUTOAU
(uactuna 1 crarTi 354, yactuna 1 cratti 368-3, yactuna 1 crarTi 368-
4,4actuna 2 ctatTi 369, ctattsa 370 KK Ykpainu), npomno3uiiito HaJlaTu
HenpaBoMipHy BUrozy (4actuHa 1 crarTi 354, yactuHa 1 ctatTi 368-3,
yactTuHa 1 cratTti 369, yactuHa 1 crarti 368-4 KK VYkpaiHn),
NpoNoHyBaHHs HemnpaBoMipHol Burogu (crattsa 370 KK VYkpainwu);
06iLAHKY HaJaTH HemnpaBoMipHy Buroay (dactuHa 1 cratti 354 KK
Ykpainu), 06insgHKy HenpaBoMipHoi Burogu (crattsa 370 KK Ykpainn).
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Ha Hawmy ayMKy, A/11 yHUKHEHHS Pi3HUX TJyMayeHb MOHATTS «IigKyI»
Yy AUCHO3ULIAX KPUMiHA/JBHO-IIPAaBOBUX HOPM, IKI He BU3HAYalOTh LJbOr'0
noHATTA (ue crocyeTbesa i cratTi 386 KK Ykpainu), Heo6xigHO 4iTKO
onuvcaTy JAil, AKi MalOTh OXOIJIIOBATHCA UM NOHATTAM. Ha Hay ayMKy,
JIOLIJIbHO 3aMpoNoOHYBaTU €AUHY AediHinito moHaTTs «migkynm» y KK
Ykpainu. lle MoxHa 3pOOUTH LLISAXOM KOTO JIEraJbHOTO BU3HAUYEHHS Y
npuMiTii fo Tiel ctaTTi Oco6suBoi yactuuu KK Ykpainu, B akiil nei
TepMiH BUKOPUCTOBYETLCS BIeplle (3 ypaXxyBaHHSM YMHHOI MOOYZ0BHU
KK Ykpainu). ¥ BuUnmazky, K10 3aKOHOJaBellb CIpUiiMe MPOMNO3UIi0
BUEHUX INpO0  BKJWYEHHA y  CTpyKTypy uboro  Kogekcy
«TEepPMiHOJIOTIYHOTO» PO3JiJy, sIka HEOLHOPAa30BO BHUCJIOBJOBaJACHd Yy
HayKOBiH JiiTepaTypi, JieraabHy AediHilito TOHATTS «IigKYI» AOLIIBHO
pO3MICTUTH CaMe B [IbOMY PO3/iJIi.

OkpiM TOro, mopsajoK ofep>KaHHs JO0Ka3iB y KpHUMIiHaJIbHOMY
NpoBaJKeHHi € 06’€KTOM 3JI0UMHHOTO MOCATAaHHS 3 TOTO MOMEHTY i B
pe3yabTaTi TOro, 1o ocoba MoroAuacsd NPUHHATH HeNpaBOMipHY
BUTOJly 3a BiZJMOBY BiJi JJaBaHHSl [IOKa3aHb YU BUCHOBKY, a TaKOX [0
JlaBaHHS 3aBifoOMO HeNpaBJUBUX MOKa3aHb YW BUCHOBKY. ToMy, Ha
Hally AYMKy, TiJKyN fIK CyCHiJIbHO He0Oe3NedyHe JissHHA y CKIafi
3JI0UMHY, TnepexabadyeHoro crartelo 386 KK Ykpainu, oxomiawe sk
Ha/ZlaHHS HeNpaBOMipHOI BUIOJAM, TaK i mpomosulilo abo OGILSgHKY
HaZlaTU TaKy BUIOAY 3a BYMHEHHS CBiJKOM MOTepHnijuM abo
eKcrepToM IeBHOI Aii (ZaBaHHS 3aBiZjoMO HempaBAHWBOIr'O NOKa3aHHSA
YH BUCHOBKY) ab0 BiAMOBY BiJi BUMHEHHs MEeBHUX [il (BiZMOBY Bij
JlaBaHHS MOKa3aHb YY1 BUCHOBKY).

3 ypaxyBaHHSM IbOr0 MiJIKyN SIK CyCIiJIbHO HeGe3mevyHe AisTHHS
HeoOXiZJHO BBaXKaTH 3aKiHYEHUM 3 MOMEHTY «YKJAJEeHHS yrogu» Mpo
Te, 110 CBiJJOK, MOTepmniiui abo ekclepT NPUUMYTb abo mnpeaMeT
nifjkyny, a6o Horo o6iUgHKy 4d npomnosulilo. To6To, MOMEHT
3aKiHYeHHS BiZMOBiHOTO MisTHHS He 3aJIeXXUTbh Hi BiJ, daKTUYHOIrO
NpUUHATTA NpeAMeTa MiAKyny, Hi BiA ¢akTHUYHOro BUKOHAHHSA
JOCATHYTOI AOMOBJIeHOCTI. fIKIO CBiJOK, moTepmijuil abo ekcmepT
BiIMOBJIIIOTbCS NPUHHATH NpeaMeT NiAKyny i BUKOHATH HeoO6XijHI
Jlii, To BUMHEHe HeoOXiJHO KBaTiQiKyBaTH SIK 3aMax Ha IeH 3JI0YHH.

TakuM 4MHOM, MiJKYN SIK CyCNiJIbHO HebGe3neuHe AisHHA Y CKJaAi
3JI0uMHy, nepenbadeHoMmy crtaTTelo 386 KK VYkpaiHu, oxomiawe
nponosulio abo 06ilFgHKY HaZaTU HeNpaBOMIpHY BUTOJY, a TaKOX
HaJlaHHA HeNpaBOMipHOI BUTOAMY CBiJIKY, IOTEpIiJIOMY, eKCIepTy 3a
JlaBaHHS 3aBiJoMO HempaBJWBOTO IMOKa3aHHS YU BUCHOBKY abo 3a
BiZIMOBY BiJi JaBaHHS [IOKa3aHb Y4 BUCHOBKY.
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MuTtpodpaHoB Irop IBaHOBMY,
3ABiAYBAY KAJDEAPU FAAY3EBUX IOPUAMHHMX HOYK KpeMeHYYLIEKOro
HOLLIOHOABHOTO YHiBEpPCUTETY iMmeHi Muxamaa OCTPOrpaAChKOro,
KAHAMAQT IOPUAMYHUX HAYK, AOLLEHT

KPUMIHAAbHO-NPABOBE 3ABE3MEYEHHSA MPOTUAII
YU KPUMIHAABHA BIAMOBIAAADBHICTb
3A KOHKPETHUI 3AO4UH?

OcTaHHIM 4acoM y HayKOBHX KOJIaX AUCKYTYHOTbCSA NMUTAHHA NP0
HEMOXJIMBICTb BHUKOPHUCTAHHS y Ha3Bax JAUCePTALiMHUX pPOGIT
dopMysitoBaHHA Ha KWTaAT: «KpuMiHa/ibHO-IpaBoBe 3abe3nevyeHHs
npoTUAil ... (KOHKpeTHUH 3J104KH)». [Ipy 11bOMY HPONOHYETLCS Ha3BY
TakKUX po6IT 3MiHIOBaTHM Ha «KpuMiHaJbHa BifNoOBifa/bHICTL 32 ...
(koHKpeTHUH 3/104KH)». OTXe, BUHUKJIA NIpo6JjieMa MeTO/0/10TiYHOT0
XapakKTepy, L0 BIJIMBA€ HA MoOJaJjblie AOCHI[KEeHHA KpHUMiHaJIbHO-
NpaBOBUX NpPo6JieM, OB'sI3aHUX i3 3’ICYBaHHAM 3MiCTY HOPMAaTHUBHUX
npunuciB Oco6suBoi vactTuHu KpuminanbHoro kogekcy (mani - KK) ta
iX yLOCKOHaJIeHHAM.

KpuMmiHa/sbHe MpaBo BUKOHYE clielMidHe 3aBJaHHs — NMpaBOBe
3abe3ne4eHHA OXOPOHM >XMTTEBO BaXKJIMBUX COLiaJIbHUX I[iHHOCTEH.
KpumMmiHanbHe mpaBo 3HAaxXoJUThb cBO€ Bifob6bpakeHHs B KK Ykpainy, y
KOHKpeTHHUX Horo HopMmax. KK /19 BUKOHaHHA CBOiX 3aBJaHb BHU3Ha-
4ae sIKi cycniJibHO HeGe3neyHi AifHHSA € 3/I0YMHAMU Ta sIKi OKapaHHs
MOXYTb OyTH 3aCTOCOBaHI 3a iX yuMHeHHs. ToOTO, 3JIOYMHHICTh Ta Ka-
paHICTh JiAHHA BHU3Ha4daeTbcA Jjulle KpuMiHaibHUM KogekcoM. Jlo
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TOTO XK, AKILO Take JisIHHA He BU3HA4Y€HO LIUM KOJEKCOM, BOHO Hi 3a
SIKUX YMOB He MOXXe OYTH BU3HAHO 3JIOUMHOM, HaBiTh IpPU HOTro BUCO-
KoMy piBHi cycnizibHOI He6e3neyHoCTi, ToMy 3acTocyBaHHA HopM KK 3a
aHajoriero 3ab6opoHeHo. OTxe, 3acob6aMM KpUMiHaJbHO-IPABOBOIO
3abe3neyeHHsI MPOTUAIl 3/104MHHOCT] BUcTynaoTh HopMu KK Ykpainy,
110 HaAi/JIeH] BJIaCTUBICTIO BIVIMBATU HAa YYaCHUKIB KPUMiHA/IbHUX Ipa-
BOBilHOCHH. CHCTeMa LIUX HOPM BMilllye KpMMiHa/JIbHO-IPaBOBi 3aco6u
3abe3nevyeHHs peaJiizalil NpU3Ha4eHOro NoKapaHHs, 0 He CTUKAIThCS
3 KpUMiHaA/JIbHOIO BiJIMOBiJa/bHICTIO, i KpHMiHa/IbHO-MIPABOBi 3aco6u
3abe3nevyeHHs peasisallii KpMMiHaJbHOI Bi/[TOBiJaIbHOCTI.

He meHu BaxxsinBUM 3aBAaHHsAM KK Ykpainu € 3ano6iraHHs 3sJio-
yuHaM. He BJjalourch y KpUMiHOJIOTiYHI 06rOBOPEHHS MOHATH «3ano6i-
TaHHS», «IONepeKEHHSI», «IPOTUAIA», «KOHTPOJIb», «60OPOTHOa» 3i
3JI0YMHHICTIO, 1110 aGCOJIIOTHO He BIJIMBA€E HA NMOKAa3HUKHU KPUMiHab-
HOi aKTUBHOCTI HaceJieHHsI Ta JAi€BicTb MPoQiaKTUYHOI AiJbHOCTI,
3a3Ha4uMoO, 10 6e3 Takoi AifNbHOCTI, Aka Ma€ OYTHU KOMILJIEKCHOIO,
NPOTUZAIA 3JI0YMHHOCTI He Moxe 6yTU edeKTUBHOW0. Bka3aHe 3aBAaH-
Hf 3aKOH IIPO KpUMiHaJ/IbHY BiZiIOBia/IbHICTb BUKOHYE TaKUM YHUHOM:
1) BCTaHOBJIEHHAM BUAY Ta po3Mipy (CTPOKY) MOKapaHHS 3a KOHKpeT-
He CyCIiJIbHO Hebe3IeyHe AisTHHA Ta 3arpo3010 MOKapaHHAM. Y [[bOMY
3HaXOAUTb CBill NPOSIB He JiMIe NPeBeHTUBHA, a ¥ BUXOBHA QYHKIif
KpUMiHa/JbHOrO NpaBa; 2) 3actocyBaHHAM HopM KK Ha mpakTuui go
KOHKpEeTHHUX 0cCib, ki BU3HaHHI BUHHHMU Yy BUYMHEHHI 3JI0YUHIB, Ta y
HeoOXiIHUX BUIaJKax MOKJAJIeHHSM 3aco6iB KpHMiHaJ/JbHOI BiJIMOBI-
JaabHOCTi; 3) HaAiJeHHSM IpoMajisiH MPAaBOM Ha BYMHEHHS NEBHUX
Jil mpy HeoOXifHINA Ta yABHiIM 060pOHI, 3aTpuMaHHi 0cobH, sika BUU-
HWJIa 3JI0YMH, TOILO.

Bce 11e fja€ nijcTaBu AJis TBepAKeHHs NMpo Te, o KpuMiHanbHUR
KOJIEKC € €IMHOI0 3aKOHO/JaB4YOl0 6a30l0 [JJjis NPOTUJil 3JI0OUMHHOCTI
(3 mosiBOlO y KpHMiHa/IbHOMY NpaBi YKpaiHUM KpUMiHaJbHUX NPOCTYII-
KiB MoBa GyZie UTH He NPO 3JI0YHHHICTh, @ NPO KPHMiHAJbHY aKTHUB-
HiCTb HaceJieHHs). Y TOMy pasi, K0 AOCAiKYTbCS MPo6IeMu KpH-
MiHa/JIbHO-IPaBOBOT0 3a6e3MedyeHHsI MPOTHU/AIl KOHKPETHOMY 3JI04HUHY,
TO He BUKJIMKA€E CyMHIBY Ta 00CTaBHHA, 1[0 aHaJi3y MiIIaEThCA KOHK-
peTHa HopMa Oco6sMBoi yacTuHu KK, sika BCTaHOBJIIOE NTOKapaHHS 3a
Woro BUMHeHHA. 3’iCyBaHHIO MiAJAral0Thb NUTAaHHS 3aKOHOAABYOIO
dopMy ItOBaHHS 03HAK LbOTO CKJIAZY 3JI0YMHY Ta BUJAU NOKapaHb, L0
MOXYTb OYTH MPHU3HAUYEH] 3a NMopyleHHs 3a60poHH, cPOPMYyIbOBAHOT
y BiANoBiAHIN KpUMiHa/IbHO-NIpaBOBiK HopMi. Ha mifcTaBi Takoro aHa-
JIi3y Ta BUBYEHHA MaTepialiB KpUMiHaJbHUX NIPOBaJKEHb, PO3IJIAHY-
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TUX CyAaMU YKpaiHU, y NeBHIN KaTeropii 3J104MHIB BUSABJIAITHCA 3a-

KOHOZAB4i BaJju KOHCTPYIOBAaHHS KOHKpPeTHOi 3abopoHH, LIO

BJIIOE PO3POOKY NMPOMO3UILiH 3 yI0CKOHA/JeHHS HopMU Ocob6JiMBoI yac-

TuHU KK YkpaiHy, sika BCTaHOBJIIO€ 3a3HaUYeHy 3a00pOHY Ha BUMHEHHS
CyCIiJIbHO-HEe6e31MeYHOoTro JisTHHA.

BuHNKae nuTaHHA NPO Te, WO X JOCTIPKYETBCA ¥ pasi BKa3iBKU
Ha KpUMIiHaJ/IbHY BiANOBiJa/JbLHICTL 32 BUMHEHHA KOHKPETHOTO 3J104U-
Hy? fKI10 BUXOAUTH 3 OYKBaJIbHOTO TJyMauyeHHS KOHKPeTHOI HOpMHU
Oco6sauBoi yactuHu KK Ta 6epyuu o yBaru Te, 110 KpUMiHa/JabHa Bif-
MOBiAANBHICTh — L€ BUJ, OPUAAYHOI BiZIOBIAAJBbHOCTI, 10 MOJISATAE B
060B’I3Ky 0Cc006H, sIKa BUMHUJIA KPHMiHa/bHe MPABONOpPYLIEHHsH, BiJ-
IIOBICTHU 3a BUMHEHE, L0 peasi3yeThbCs ClielliaJlbHUMU OpraHaMHu Jep-
’KaBH 3a JIONOMOTr0I0 KpHUMiHaJbHO-MPAaBOBUX 3ac06iB BIIMBY, BUJ, i
00CAr IKMX YiTKO BU3HA4YeHi 0O0BMHYBaJIbHUM BUPOKOM CyZy, KOTPHUH
HabpaB 3aKOHHOI CHJIM, TO aHaJi3y MaloTb OyTHU MifJaHi BUAU NOKa-
paHb 3a BUMHEHHS KOHKPETHOIO 3/I0YMHY Ta ePeKTUBHICTh IX 3aCTO-
CyBaHHS Ha npakTtuli. lle noB’sa3aHo 3 TUM, 1[0 KpMMiHa/JbHO-IpaBOBa
HopMa Oco6snBoi yactuau KK, y skili chopmyiboBaHi 03HaKU CKJIaAy
KOHKPETHOTO 3JI0YMHY, BU3HAYa€ Juiie BU/J i po3Mip (CTpok) moka-
paHHA 3a BYMHEHHS LbOro 3j04uHy. B Oco6auBif yacTHHI YMHHOTO
3aKOHy PO KpUMiHa/JbHY BiANOBiJa/bHICTh BiACYyTHI HOPMHU, AKUMHU O
He OyJI0O BCTAaHOBJIEHO NOKapaHHS 3a BUYMHEHHS [ifHb, L0 HUMHU Ie-
penbauyeni. To6To, BUBYATH HEOOXiJHO caMe NMOKapaHH#, 1K OCHOBHY
dopMy peautizanii KpuMiHa/IbHOI BiZIOBiAAJBHOCTI 32 BUNHEHHS KOH-
KpPETHOTO 3JI0YUHY.

OfHak MoOKapaHHSA 3a 3JI0YUH, Nepes6auyeHUN KOHKPETHOK CTaT-
Teto (yactuHow ctarTi) Oco6suBoi yactunu KK Ykpainy, He € eauHUM
3ac060M KpUMiHaJbHO-NIPAaBOBOIO BIJIMBY Ha 0C00Y, BU3HAHY BUHHOIO
Yy BUMHEHHI 3JI04KHY, 3a JOIIOMOI0I0 IKOI'0 peasi3yeTbCs KPUMiHa/IbHA
BiinoBifaibHicTh. Tak, pi3Hi BUAM 3a0X0YEHHS € HE BIAXUJIEHHAM BiJ,
3araJlbHOro npaBWJa, a peajlbHUMU ajJbTepHaTHUBAaMM NMOKAapaHHIO —
Jy’Ke BOXKJIMBUMH H, 1[0 TOJIOBHE, — CAMOCTiHHUMU, 3/1e6i1bIIOro Ha-
BiTh 6i/bLI Ai€BMMHM, cnocob6aMM KpHUMiHAJbHO-MPABOBOTO BIJIMBY
[1, c. 352]. Tomy npo6Jiemy Takoi BiAmoBiaIbHOCTI Clifg pO3riasAaTH,
BUXOJAYM 3 yciel CyKymHOCTI LJUX 3aco6iB BIUIMBY, 110 NepejobayeHi
3araJibHO 4acTHHOIO KpuMiHa/IbHOTrO KoJZleKCy YKpaiHU 3a BUMHEHHS
3JI04MHIB: 1) pi3Hi BUJU 3a0X04eHHs1 y KpUMiHa/bHOMY npaBi (CT. 69,
cT.69,4.4cT.74,4. 1 cT.75,9.2¢T.78,49.415cT. 79, cT. 81, CT. 82, 4. 4
i 5 cr. 83, cT.cT. 85-87, cT. 91, cT. 104, cT. 105, cT. 107 KK Ykpainu);
2) migcucreMa mnokapaHb; 3) iHIII 3ax0oAM KpUMiHaJIBHO-NPABOBOIO
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XapakTepy, [0 3aCTOCOBYIOTHCSA Pa3oM 3 MOKapaHHSAM; 4) CyAUMICTb SIK

KpHMiHaJIbHO-NIpaBOBUH 3acib BIJIMBY Ha 0Ci0, IKi BUMHUJIN 3JI0YMHHU i

BiAOy/M MpU3HaueHe CYyJOM MOKapaHHs; 5) 3acobu KpHMiHaJbHO-
MpaBOBOrO BIJINBY Ha PUAUYHUX 0Cib [1, c. 354].

[IpoTe BUBYEHHS AucepTaLliHUX Po6IT, ki Maau Ha3By «Kpuwmi-
HaJIbHA BiJ|TOBila/NbHICTD 3a ... (KOHKPETHUH 3JI04MH)», Ja€ MiAcTaBU
JlJIsT BUCHOBKY, 1110 B HUX JIOCJIi/[P)KYBaBCSI CKJIaJ, [bOTO 3JIOYHUHY, TOOTO
IOpUAMYHA MiJcTaBa KpUMiHaJAbHOI BiZIlOBiJa/IbHOCTI, @ HEe caMa Bij-
MOBiAA/BHICTh 32 TOM YU iHIUUH 3/704MH. [IpyU LbOMY CJIif 3a3HAYUTH,
110 GiIbLIICTh YY€HUX PaJAHCHKOr0 Ta NOCTPaJsHCHKOTO NepioAiB fo-
TPUMYIOTbCA HOPMAaTUBICTCbKOI Teopii NpU BHU3HAYEHHI IOHATTH
CKJIaZy 3JIOUMHY SIK MOro 3aKOHoAaB4ol Mogesi. Ha BigMiHy Bifg Hop-
MaTUBICTCbKOr0 MiXOAY [0 BHU3HAYeHHSI MOHATTS «CKJAJ 3JIOYUHY»
KOHLIEMNLil peaJlbHOTO CKJAaJAy 3JI0UMHY BHUXOJUTDb i3 TOTO, L]0 HUM €
CTPYKTypOBaHe 3a YOTHpMa miAcucrteMaMH fApo (OCHOBA, CYyTHICTh)
3JIOUUHY, L0 CKJIAJAEThC 3 000B'I3KOBUX €JIEMEHTIB, sIKi HAallOBHIO-
I0Tb KOHKPETHUM 3MIiCTOM CYCHiJIbHY He6Ge3NMe4HiCcTb JisIHHS, 03HAKU
SIKUX CPOPMYJIbOBAaHI B AUCMO3ULIAX KPUMiHAJbHO-NPAaBOBHUX HOPM
3arasnpHoi Ta Oco6smBoi yactTuH KK. Ckiaj; 3/104MHY TakKa X peasb-
HICTB, fIK 1 3JI04YMH, AAPOM SKOTO BiH €. | MOBHe T/lyMayeHHS CBiAYUTh
[P0 NPaBUJIbHICTb PO3YMIHHS CKJIAAY K TAKOTO, 110 MiCTUTbHCA B 3J10-
yuHi. Ha nuTaHHA: cka1aj yoro? — MY BiANOBiJaEMO: 3JI0YMHY, TOOTO MU
FOBOPHUMO NPO HAsABHICTb ab0 BiACYTHICTb CK/IaAy He 3aKOHY PO KpH-
MiHaJ/IbHY BIJIIOBiIa/IbHICTD, @ 3JI0YUHY.

3J104MH Ta HOro CKJaJ BU3HA4YalOTh, B IKMX BUMAJKaX «3alyCKa-
€TbCA» MeXaHi3M peaJiizallii KpMMiHaJbHOI BiAOBIaJbHOCTI, a B AKUX
- Hi, HanpuKJaj, TPy HeobXiJHIH 060POHI, Npu JOOPOBiIBHIN BifMOBI
Bi/Jj BUNHEHHS 3JI0YMHY TOLLO. Y [IbOMY BUIIaJKy, He BCTAHOBUBLIHU Yy
BUMHEHOMY [isiHHI ckJafly iHIIOro 3/04uHy (260 YMHCHOrO NepeBu-
LIleHHS1 MeX IIpY HeoOXiAHiN 060poHi), nepenodayenoro KK, cya (cyans)
3yMUHSE POBOTY CTAPTOBOro 6JIOKY (3aKOHOJaB4Yoi 6asu) MexaHiZMy
peaJiizalii BifMoOBiJa/IbHOCTI y KpUMiHA/JILHOMY IIpaBi.

st 3akoHOAaBYOI 6a3u MexaHi3My peaJizanil KpuMiHaIbHOI Bif-
NoBiJja/IbHOCTI HeoOXifjHI Taki eseMeHTH: 1) BBeJleHHsI KpUMiHa/JIbHO-
NpaBOBOi HOPMHU B [i10, 1[0 PO3IJIAAAETHCSI HAMU OOOB’I3KOBUM I
HopM KK YkpaiHy, 1110 BCTaHOBJIIOIOTH TOKApaHHs, OCKIJIbKY MOB’sI3aHO
i3 yCTaHOBJIEHHSIM YaCcOBUX, IPOCTOPOBUX i Cy6'€KTHUX MexX i Iopuau-
YHOI YUHHOCTI, AKI MOXXYyTb BU3HAYaTUCA TIJIbKM 3aKOHOM PO KPHUMi-
HaJ/IbHY BiANOBIJa/IbHICTb. BaKJIMBUM NpU L{bOMY BU3HAIOTLCA TAKOX
3axoau JJid  QaKTUYHOTO «HiJKJIOYEHHIO» HOBUX KpPHUMIiHAJbHO-
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npaBoBux HopM 0o yuHHOro KK. I[Ipy jboMy ro/l0OBHUM BU3HAETHCA
NPUHLMI CUCTEMHOCTI B mpaBi. KpiM TOro, icTOTHUM BU3HA€ETHCA Te,
11106 BUaCHO CKacOBYBaJIMCsl 3aCTapisi KpUMiHa/IbHO-NIPAaBOBi IpUNKCH,
BHOCUJIMCSl HeOOXiHI KOPEKTHUBU B Ti, 1[0 TPOAOBXKYIOTh AifITH, yCyBa-
JINCA HeSCHOCTI, Hey3ro/PKEeHOCTI, a IHOAI ¥ npoTupivys. |HaKIe MOX-
JIUBa CUTYyallid, KOJIM BKe Ha II0YaTKOBOMY eTalli MeXaHi3M peaJslisaLil
KpUMiHaJIbHOI BiANOBIAAJLHOCTI He «CIPALlOE», 0 MOXe NPUBECTHU
Jlo HebaxkaHUX HaCJiJKiB — 10 HeBUKOHaHHA 3aBAaHb KK; 2) ropuanu-
HUH ¢akT abo GaKTUYHUU ckjaaf. [l moyaTKy peasisalii HOpM Kpu-
MiHaJIbHOTO NpaBa NOTPiOHI NeBHi OpUAUYHI PaKTH abo iXHA CyKyIl-
HicTb (pakTuuHUU ckian); 3) iHAMBIAYyasbHO-IPAaBOBE pETyJIOBAaHHS
NPUEAHYETHCA 0 3aKOHOIaBYO0l 633U Mo4YaTKy peasisarii 3a HeoOXif-
HICTIO BJIaJHOI OpPraHi3yr4ol y4acTi YIOBHOBa)€HOr0 Ha Te OpraHy
a6o cayx60B0i 0cO6U Ha CAaMOMy MTOYATKY 4eProBOro LIMKJY peasizanii
Tiei abo iHIIOI KpuUMiHa/bHO-TIpaBOBOi HOpMU. Taka HeOOXiAHICTb B
OCHOBHOMY 0OYMOBJIIOETHCSI HEBU3HAUYEHICTI0O 000B’AI3KOBUX IOPUUY-
HUX $aKTiB, NOTPebOI0 J0Ka3yBaHHA 06CTaBUH BUHUKHEHHS KpUMiHa-
JIbHUX NPAaBOBIHOCHUH, 1110 BUMAarae 3ajJly4eHHs KpUMiHa/JIbHUX NIpoLe-
CyaJlbHUX HOpM, 1 CckJajHicTIo camMoro 6JIOKy NPaBOBiJHOCHH.
Peastizanis KpuMiHaJIbHO-IPAaBOBUX HOPM, [TOB'sI3aHUX i3 YCTAaHOBJIEH-
HAM IIOKapaHb, He MOXe€ I0-CIPaBXHbOMY PO3TOPHYTHCs, NOKHA He
NPUMHATUN aKT iHAMBiAya/JbHOrO0 peryJioBaHHS KOMIIETEHTHUM Op-
raHomMm ab6o cayx60Bo0 0C060I0 Yy BCTaHOBJEHIN IpoliecyaJbHO-
npouefypHiit ¢opmMi. Xoua B IOpUJUYHIN JiTepaTypi iCHye AyMKa, L0
pO3IJIAHYTI aKTH IHAMBIAYaJlBHOTO NIPABOBOTO PEryJl0BaHHS € YacTHU-
HOI0 GaKTUYHOro CKJIaAy i B Takiil sIKOCTi BHUCTyHamwTb SIK 4aCTHHA
ropuguyHoro ¢akty [1, c. 106-183].

Po3risiHyTi Bullle esleMeHTU 3aKOHOJaB4oi 6a3M MexaHi3My pea-
Jizanii KpuMiHa/sbHOI BiZMOBia/IbHOCTi, B3aEMOJil0OUM MiXX C€006010,
BUXOJAYU 3 GAaKTUYHUX 06CTAaBMH BUMHEHOTO CYyCHiJIbHO Hebe3ne4yHo-
ro AisiHH#A, nepeg6adeHoro KK Ykpainy, nmoknvkaHi 3a6esneynTu 6es-
NepepBHUM 1 TNOBHOLIHHMKA TOYaTOK peasisanii KpHUMiHa/JIbHO-
paBoOBOi HOPMHY, 1[0 BCTAHOBJIIOE NOKapaHHs. 3apaZy TOro, 106 BOHU
dyHKIioHyBaM pUTMidHO i edeKTHBHO, HEOOXiAHO MOCTiIHHO aHaJi3y-
BaTH iX AKiCHUM i peasIbHUM CTaH, BUABJIATU Ta BUaCHO YCyBaTH HasBHI
B HUX HEsICHOCTI i NporajiMHY, NeBHi Hey3roJ»KeHOCTi W, HaBiThb, Mpo-
THPiY4d, NiABUILLYBATH PiBeHb IXHBOI 3JIaTO/KEHOCTI.

ToMy KpuMiHa/IbHY BiANOBiAANbHICTb C/aiJ PO3rJasjaTH 3 TOYKHU
30py 11 peasisariii, le MOYaTKOBUM GJIOK MeXaHi3My ii BTiJIeHHs y moBe-
JiHKY Cy0’eKTiB NpaBOBiHOCHMH Nepejbadya€e HasBHICTb KOHKPETHOI
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KpUMiHaJIbHO-NIPaBOBOI HOPMH, IKa BCTAHOBJIKOE NIOKapPaHHA 3a TOU YU

iHIIKMH 3J104MH, a 0TKe, GOpPMYyJIIOBaHHA «KPUMiHaJIbHO-IpaBOBe 3a-

Ge3nevyeHHs] NPOTUAIT ... (KOHKPETHUH 3JIOUMH)» € OiJbII JOPEYHUM

NpH po3rJsaai KoHKpeTHoi HopMmu Oco6smBoi yactuHU KK, skoro BcTa-
HOBJIIOETHCSI 3a60pOHA BUMHSATH NEeBHI CyClNiJibHO Hebe3neyHi AiHHS.

CITMCOK BUKOPUCTAHUX AKEPEJI:
1. Mwutpodano H. H. YrosoBHO-paBoBoe y4YeHHe O MeXaHU3Me
peaju3allUd YroJOBHOW OTBETCTBEHHOCTH : MoHorpadusa /[
U. U. Mutpodanos. - Oznecca : UspatenbctBo «PeHiker, 2014. - 448 c.

MocTenaHiok AtoamMruAaa OAeKCaHAPIBHA,

AOLLEHT KOdDEeAPU KPMMIHOABHOTO MPABa

HALIOHAABHOI OKAAEMIl BHYTPILLIHIX CMIPAB,
KAHAMAQT IOPUAMHHMX HOYK, AOLLEHT

HOBI MOXXAUBOCTI YMOBHO-AOCTPOKOBOTO 3BIAbHEHHS
BIA BIABYBAHHSl MOKAPAHHS B 3AKOHOTBOPYIN AISABHOCTI
BEPXOBHOI PAAU YKPATHU

YuHHe KpUMiHaJ/JbHEe 3aKOHOJABCTBO YKpaiHW BU3HAYAE IMPOKU I
nepesik BUNaJKiB, KOJiM ocoba Moxe OyTH 3BiJIbHeHa Bij Bif0OyBaHHA
NOKapaHHA y 3B’13Ky 3i CTAaHOM CBOT0 3/10poB’s. Tak, 3BiIbHAIOTHCA Bif,
BiZOyBaHHS MOKapaHHA 0co6M, sKi 3aXBopiiM Ha XBOpPOOYy, L0
nepeuIko/pka€ Bifj0yBaHHIO TmokapaHHsa (cT. 84 KpuminaibHoro
kojekcy Ykpainn - gani KK), BarithHi xkinku (ct. 83 KK). Ane
3aKOHOJABCTBO He € CTaJMM, BOHO TIOCTiMHO 3MIiHIOETbCA i
YAOCKOHaMOEThCA. Tak, 29 ciuna 2014 p. y BepxoBHiit Pazi Ykpainu 6yB
3ape€ecTpoBaHUM 3akoHONpPoeKT «IIpo BHeceHHs 3MiH A0 cTtaTTi 81
KpuMinasibHOro Kozekcy YkKpalHM 100ZI0  YMOBHO-ZOCTPOKOBOI'O
3BiJIbHEHHS BiJ| BiZiOyBaHHA NMOKapaHHs 0cib, ki He MOXKYTb BifOyBaTH
MIOKapaHHs 32 CTAaHOM 3/J0POB’si» 33 peecTpaliiHUM HoMepoM 4051.

BkaszaHMM 3aKOHONPOEKTOM OOGI'PYHTOBYETBbCA HeOOXiAHICTH
BHeceHHs 3MiH 0 cT. 81 KK 11040 MOXKJINBOCTi YMOBHO-JJ0CTPOKOBOTO
3BiJIbHEHHS BiJ Bi/j0yBaHHS MOKapaHHs MeBHOI KaTeropii oci6. Tak,
NPONOHYETHCA J03BOJUTU YMOBHO-JOCTPOKOBE 3BiJIbHEHHs 0Cib,
10/10 IKUX OJJHOYACHO BUKOHYIOTbCS HACTYIHI yMOBH:

1) ocoba Bif0yJ/1a He MeHIlle OJHi€l YeTBepTOI BiJ MpU3HAYEHOTO
CTPOKY NOKapaHHS;

2) 3acymkeHa ocoba mepebyBajia Ha CTal[iOHApPHOMY JIiKyBaHHI
MOHaJ NOJIOBUHY BiZOYTOr0 CTPOKY OKapaHHS;

3) 3J104MH, 3a AKUH 3acyKeHa 0c06a, He NMOB'sI3aHUM i3 YMUCHUM
1036aBJIEHHSM XUTTS JIIOAUHU 260 3aBJaHHAM TiJIeCHUX YIIKOJKEHb
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Oy/ib-SIKOTO CTYIEHIO TSKOCTi, 3JI0UMHIB MPOTH MHUPY Ta Oe3meKu

JIIOACTBA, a TaK0X 3JI0UMHIB, MOB’A3aHUX i3 HE3aKOHHUM 06iroMm
HAapKOTHYHUX PEYOBUH Ta IPEKypCOPIB;

4) xBopo6a ocobU He MOB’si3aHa i3 YLIKOJXKEHHSMH, fIKi ocoba
caMOCTiliHO 3aBjaJjia co6i MPOTAroM 4yacy NpoBeJieHHsl PO3CIiAyBaHHs
BiAMOBIAHOTO 3JIOUMHY, CYyZOBOro po3riasay a6o Big6yBaHHA
MOKAapaHHs, a TAaKOX He MOB’'si3aHi i3 yIIKO/PKeHHAMH, fKi 3aBJaHi
0co6i 3 MeTOow NPUNMHEHHS I IPOTUNPABHOI AiNIbHOCTI (HanpUKaazj,
NopaHeHHs 3aB/aHi 036po€eHil 0co6i iz yac ii 3aTprMaHH).

3a TakUX yYMOB I[POINOHYETBHCA 3aCTOCOBYBATH [0 3aCyJ»KeHOI
0cobU MexaHi3M YMOBHO-/[OCTPOKOBOI'O 3BiJIbHEHHS, OCKIJIbKH, Ha
AYMKY 3aKOHOJABLd, iCHYIOTb BCi MiZiICTaBU BBaXaTH, 10 3acy[ KeHa
ocoba He CTaHOBUTb CyCNiJibHOI HeGe3NeKH, a BUNPABHUH eQdeKT
MOKapaHHs y MiclsgxX 1M030aBJeHHS BOJIi CYyTTEBO OOMEXEHUH THUM
dakToM, 110 Yyepe3 CBOI XBOpPOOYy ocoba He 3aJyva€eThbes A0 mpali Ta
conjiasibHOI peabiniTalii.

BesnepeyHo, MoJjaHWM 3aKOHONPOEKT HAaJAaCcTb IMpPaBO [JOCUTb
BY3bKill KaTeropil oci6, siki xo4a i He MarTh abCOMIOTHUX MeAUIHUX
NMOKa3aHb MPOTH BiJOYTTSA INOKapaHHS, aJjie NPOTSIroM TPHUBAJUX
NpOMIXKKIB 4yacy mif 4ac Bifj0yBaHHS NOKapaHHs NepebyBalOTb Ha
CTaliOHapHOMY JIIKyBaHHi, Ha YMOBHO-/0CTPOKOBe 3BiJIbHEHHS. A/pKe
Ha JlaHUH 4Yac He iCHY€E NpolecyalbHUX NiJICTaB s 3Bi/IbHEHHS TaKUX
0Cib, OCKiZIbKM 3 TOYKM 30py 3aKOHOJABCTBA MeJUKHU 3000B’s3aHi
JIIKyBaTHU TaKUX OCi6 Ta HampaBJATH IX Hasaj A0 Micusa BifOyBaHHSA
nokapaHHs. [CHywTb cuTyalii, KoK 3acy/pKeHi 0COOM MPOTAroM
BCbOT'O CTPOKY I0306aBJIeHHsI BOJI 3HAXOAATbCS Ha CTALiOHApPHOMY
JiKyBaHHI i B TakoMy BHUIAJKy caMa CyTb IIOKapaHHs No36aBJjieHa
ceHcy. Asle iep:kaBa, He3BaXKaloyd Ha 1ie, IPOJOBXKY€E HeCTU $iHaHCOBI
BUTPATU Ha OXOPOHY 3a3HayeHUX KaTeropiu ocib.

[Ipu 3aranbHiil NO3UTHUBHINA TeHAeHIil mojasnbliol rymanisanii
KpPUMIHAJbHOTO 3aKOHOJABCTBA ULUJISAXOM PO3UIMPEHHS MiACTaB AJs
YMOBHO-/IOCTPOKOBOTO 3BiJIbHEHHS 3acy/PKeHUX BiJl BifOyBaHHA
NOKapaHHs, TOJAaHUN 3aKOHONPOEKT Mae pAf,  HefoJsikiB i
cynepeyHocTed. Ha Hamy fyMKy, Ipu noJasblliid po6oTi Haf noJaHuM
3aKOHOINPOEKTOM CYy0’€KTY 3aKOHOJaBYoOl iHilliaTUBU BapTO 3BEPHYTU
yBary, Ino-nepuie, Ha NeBHY HEeBiJNOBIJHICTb NPONOHOBAHOI HOPMHU
3Mmicty cT. 81 KK: BifgnoBiiHO 0 BUMOr 3a3Ha4eHOI YMHHOI HOPMH
HalBaX/IMBILIOK MNiJCTaBOI AJS YMOBHO-AOCTPOKOBOTO 3BiJIbHEHHA
BiJl BifjOyBaHHS NOKapaHHSl € CyMJIiHHAa NOBeJiHKa i CTaBJeHHs [0
mpani 3acy/pKeHoro, siKi cBijuaTh mpo Te, 0 BiH mif 4ac BiZi0OyBaHHSA
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MOKapaHHs JI0BiB CBO€ BUIIPaBJIeHHs. Y 3B'sI3Ky 3 UM 3MiHU [0 cT. 81
KK, aki nepenbadeHi NMpoeKTOM, 3a 3MiCTOM He Y3rOJXKYyHTbCS 3
BUMOraMM JAaHoi HOpMHU. Ha Haumy JyMKy, 3alponoHOBaHi aBTOpaMu
3aKOHONIPOEKTy 3MiHM cJif BHecTH go iHmoi craTTi KK, a came o cT.
84, sgka mepexabavae miAcTaBU AJi 3BiJIbHEHHS BijJ, MoKapaHHA 3a
xBopo6ow. [lopsagok 3BinbHeHHd fAK 3a cT. 81, Tak i cT. 84 KK,
persameHTyeTbcst cT. 152 KBK. KpiM 1poro, asns 3acTocyBaHHS
3a3Ha4YeHOro iHCTUTYTy 3BiJIbHEHHS HeoOXiAHO 3’scyBaTH, mopsj 3
TaKMMH BUMOraMH SIK HNOIIUPEHHs 3aKOHY NPO YMOBHO-AOCTPOKOBE
3BiJIbHEHHS Ta BiZiOYTTS BCTAaHOBJIEHOr'0 3aKOHOM CTPOKY MOKapaHHS,
YU TiAHUM 3aCyJKeHUM 3aCTOCYBaHHIO LIbOr0 BUJY 3BiJIbHEHHS. A/pKe
TaKM¥ BHUCHOBOK pOOUTH aJMiHicTpamisi opraHy 4Yd YCTaHOBU
BMKOHAaHHA NOKapaHHA Ha MifCTaBi NOBeAiHKY i CTaBJIeHHA A0 NpaLi
3acy/pKeHOoro 3a Becb nepios BinOyBaHHs mnokapaHHA. 3MiHH, sKi
BHOCSATBCSI 3aKOHOIMPOEKTOM, NepeadayaroTh JOCTPOKOBE 3BiJibHEHHS
6e3 BpaxyBaHHS1 BUMOTH, NepeabdadyeHol IOPUAUYHUM (dopMasbHUM)
Ta Cy6’€eKTUBHUM (COLia/IbHO-IIeJaroTiYHUM) KpUTePiiMH, Ki MaloTb
BUpilla/ibHE 3HA4YeHHA MiJ 4Yac peanisaynil IHCTUTYTYy YMOBHO-
JOCTPOKOBOTO 3BiJIbHEHHA. B ToHW 4yac 9Kk MeAWYHHUH KpuUTepid B
JlaHOMY BUIIaJIKy He 3aCTOCOBYETbCS.
[lo-Apyre, Ha 3apoBaKeHHS 06MeXKeHb 111010 K0JIa 0Cib, 40 AKUX
He MOXYTb 3aCTOCOBYBATUCA 3allpONIOHOBaHI MoJyiokeHHd B cT. 81 KK.
[IpaBo Ha OTpUMaHHs MNpaBa /il YMOBHO-JAOCTPOKOBOrO 3BiJIbHEHHS
3aCy/KeHHUX BiJ| BiI0yBaHHS NOKapaHHs MOBUHHO PO3MOBCIOKYBaTUCS
He Ha BCiX 3aCy/KeHHX, SIK | BKa3aHO B 3aKOHONPOEKTi. Ajle, HA Hally
JIYMKy, TaKe KOJI0O OOMeXeHb BapTO PO3LIMPUTH, a/PKe MPOMOHOBaHA
HOpMa He MiCTUTb 06MeXeHb L[0/I0 YMOBHO-Z0CTPOKOBOTO 3Bi/IbHEHHS
0ci6, fIKi BUMHMJIM 3JIOYUHU MNPOTU CTAaTeBOI CBOOGOJMU Ta CTAaTeBOl
HeJJOTOPKAHOCTI 0c0o6M, MPOTH BJIACHOCTI, NPOTU OGe3MeKH pPyxy Ta
eKCIUIyaTalil TpaHCOOPTHUX 3acobiB Tomo. Y Takill cuTyanil
3BIJIBHEHHIO MiJJIAral0Th 0OCOOM 3acCy/KeHi 3a Taki 3JI0YMHH fK,
Hanpukaaj, katyBaHHA (cT. 127 KK), 6angutusm (ct. 257 KK),
TepopucTUYHUHM aKT (4. 1 cT. 258 KK) Ta iHwi 37104MHY, SKi € He MeH LI
He6e3NeyHi HiXK 3JI0YMHH, TMOB'I3aHi i3 HE3aKOHHUM 006iroMm
HapKOTHYHUX PEYOBUH Ta NPEKypPCOPiB Ha Ki, 30KpeMa, aKLeHTYEThCS
yBara B 3aKOoHONpoeKTi. KpiM Toro, Heo6XiJHO 4iTKO 3a3HA4YMTH, 1110
3MICT MNpPONOHOBAaHOI HOPMHU He IOBHHEH CTOCYyBaTUCH OCib,
3aCy/PKeHUX [0 JAOBiYHOro mno30aBjeHHs BoJii. Ha Hamy aymky,
JIOTIYHOI0 MOK€ BUIJISIAATH MPOMNO3HULA 040 3ampoBaJ KeHHS
06MeKeHb CTOCOBHO BiJ] CTyHeHs TsSKKOCTi 371049MHIB (cT. 12 KK).
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[lo-TpeTe, BUHHUKAE LiJKOM CJAyLIHE 3ayBa)KeHHS: 4YOMy
MOJIOKEHHS1 NPONOHOBAaHOI HOPMM TMOBHHHI PO3MOBCIOKYBaTHUCSA
JIMIle Ha 0cCib, 3acy/I>KeHuX J10 no36aBJjieHHs BoJii? YoMy iHIIi kaTeropil
ocib, aki 3acymKeHi A0 BifdOyBaHHs OiJbll M’'SIKUX BU/IB INOKapaHHS
(BizmoBigHO mo mosokeHb cT. 51 KK), 6yayTh mo36aBJieHi nmpaBa Ha
YMOBHO-/IOCTPOKOBe 3BiJIbHEHHsI Bif BifAGyBaHHsA nokapaHHs? Tomy
HeoOXiZJHO BpaxXyBaTH i PO3LIMPHUTH KOJIO 0Cib, 10 IKUX MOXYTb OYTH
3aCTOCOBAaHO YMOBHO-JOCTPOKOBe 3BiJIbHEHHS BiJ BiZi0yBaHHA
NOKapaHH4 i fKi Bil0yBalOTh OKapaHH:, NOB’A3aHi 3 KOPOTKOYaCHUM
1036aBJIEHHSIM YH 0OMeXeHHSM BOJIi.

3anponoHoBaHa MifcTaBa AJis YMOBHO-J0CTPOKOBOTO 3BiJIbHEHHS
3aCTOCOBYETbCS JMIIe [0 ocib, fAki He € 0co6JUBO CycHiJbHO-
HebGe3MeYyHUMH, sIKi, B NPUHLIUII, MOXYTb 3HAXOAUTHUCA Y MicHax
mo36aBJIeHHSI BOJIi, ajle iX 3HAXO/KeHHS TaM € HeepeKTUBHUM Ta
HeNpaBUJbHUM 3 TOYKHU 30py FyMaHi3My, OCKiJIbKU OiJblLly 4acTUHY
CTPOKY INOKapaHHS BOHU MNPOBOJATb Ha CTalliOHApPHOMY JIiKyBaHHI.
[Ipn uboMy MexaHi3M YMOBHO-JOCTPOKOBOI'O 3BiJIbHEHHS Nepejabdaydae
JIOCTaTHbO CepHO3HI HACAIAKM y BUMNAJKY, KOJU 0co6a, [0 SKOI
JlepkaBa MOCTaBUJIACsl TYMaHHO, CKOPUCTAETbCA LUM [iJIs1 BUMHEHHS
HOBOTO 3JI0YUHY.

Came TOMy npoekT 3akoHy YKpaiHu «IIpo BHeceHHs 3MiH [0
cratti 81 KpumiHaibHOro KoJekcy VYKpalHM IIOJO YMOBHO-
JIOCTPOKOBOTO 3BiJIbHEHHS BiJi Bii0yBaHHS NOKapaHHs o0cCib, AKi He
MOXYTb Bii0yBaTHU NOKapaHHs 3a CTAHOM 3J0pOB’sI», peecTp. Ne 4051
Bif 29 ciyHa 2014 p. Moxe OYTH PEKOMEHJO0BAaHHUM [0 NPUUHATTSA
BepxoBHo0 Pazsoto Ykpainu /uiie nicsis JoonpanioBaHHS.

CITMCOK BUKOPUCTAHUX AKEPEJI:

1. Ilpoekt 3akoHy YkpaiHu «I[Ilpo BHeceHHa 3MiH A0 craTrTi 81
KpumMinanbHoro kojekcy VYKpaiHH ILOAO YMOBHO-JOCTPOKOBOI'O
3BiJIbHEHHA BiA BiAGyBaHHA MOKapaHHA ocib, sKi He MOXYTb
BiI0yBaTH NOKapaHHs 3a CTAaHOM 3/]0poB’si», peecTp. Ne 4051 Bij 29
ciuna 2014 p. EnexktpoHnuit pecypc. Pexxum goctyny : http: //
wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=49614.
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MoweHcbka BikTopis OAekcaHApiIBHA,

CAYXQ4 MATICTPATYPU AOAKYABTETY MIATOTOBKM GOAXIBLLIB AAS MIAPO3AIAIB CAIACTBA
XAPKIBCbKOTO HALLIOHAABHOIO YHIBEPCUTETY BHYTPILLIHIX CNPAB
HaykoBuit kepiBHUK: EAMAOB AHTOH BOAOAMMMPOBUY, AOLLEHT KadDEAPH
KPUMIHOABHOTO MPABA TA KPUAMIHOAOTIT JOAKYABTETY MIATOTOBKM GOOXIBLLIB
AAS NMIAPO3AIAIB XAPKIBCbKOTO HALOHAABHOTO YHIBEPCUTETY BHYTPILLHIX CAPAOB,
KOAHAMAQT IOPUAMYHMX HAYK, AOLLEHT

ICTOPUKO-NPABOBUNA AHAAI3 PO3BUTKY 3AKOHOAABCTBA
NMPO BIAMOBIAAALHICTb 3A YMUCHE BEMUBCTBO OCOBU
YU 1T BAU3BKOTO POAUYA Y 3B'13KY 3 BAKOHAHHSAM LLIEIO
OCOBOIO CAY)XBOBOIO ABO TPOMAACLKOIO
OBOB'A3KY B YKPAIHI

B icTopil pO3BHUTKYy KpPUMIiHa/JIbHOIO 3aKOHOJABCTBAa YKpalHU
yMHUCHe BOMBCTBO, BUMHEHe Y 3B'SI3Ky 3 BUKOHAaHHAM MOTepHiIuM
cnyx60Boro abo TpoMajicbKOro O06OB'sI3Ky, B SIKOCTI OKpeMoro
kBaslipikoBaHOTrO pPi3HOBHUJAY YMHUCHOrOo BOMBCTBA OyJ0 BHJAiNeHEe Yy
KpuminaneHoMy kopekci (gasi - KK) YPCP 1960 poky. Ilpote, e He
O03Haya€, L0 [0 TPUHHATTA 3a3HadeHoro Kojekcy BYMHeHHHA
NoAI6GHOr0 3JIOYHMHY pO3LiHIOBaJOCA SK YYUHEeHHs BOUBCTBa 6e3
00TsKylOUUX abo 6e3 MOM'AKIIYIYUMX o06cTaBUH. [cTopuuni fani
cBiguaTh, 1o 3rigHo 3 KK YPCP 1927 poky yMucHe BOUBCTBO, BUMHEHE
y 3B’13Ky 3 BUKOHAHHSIM MOTEPMIJINM CIy»KO60BOro abo rpoMa/iCbKoro
000B’s13Ky, KBasidikyBasocsa abo 3a cT. 54-8 a6o 3a 4. 3 cT. 69 KK.
TakuM YMHOM, € MiJICTaBX BBaXKaTH, 110 CKJIAAU 3JI0YHHIB, 03HAKH IKHUX
nepenbavyaaucsa B LUX HOpMax, Oy/JMd HPOTOTUIIOM pPO3IJISAAYBaHOIO
pi3HOBHU/ly YMHUCHOTO BOMBCTBA IPU OOTSKYIOUHUX 06CTaBUHAX.

CratTta 54-8 KK YPCP 1927 p. nepea6ayajia BiinoBifAaibHICTh 3a
BUMHEHHS TEPOPUCTUYHHUX aKTiB, CHPSAMOBAHUX NPOTHU NPeJCTaBHUKIB
pagsHcbkoi Bjagu  abo  Jis4iB  peBOJIOLIHHUX POGITHHYMX i
CeJITHCbKUX OpraHisaliii, i 3a yyacTb y BUKOHAHHI IJUX aKTiB X04 6U U
ocobaMy, sIKi He HajleXXallu [0 KOHTppeBoJIoLiiHOI opraHisanil. [o
oci6, 10 BH3HABaJWCAd BUHHUMU Yy BYMHEHHI LbOTO 3JI0YUHY,
3acTOCOBYBaBCcs ab0 BHUILIMM 3axiJ coLiaJbHOTO 3axXUCTy - PO3CTPis,
abo iHIII 3aX0JM coLiiaJIbHOrO 3axXUCTy, 3a3HayeHi B caHKLil cT. 54-2
KK. 3okpema, TakuMHu 3axojjaMH OyJid OTOJIOLIEHHS BOPOTOM
TPyAALMX 3 KoHbicKalielo MaliHa 1 3 mMo36aBJeHHSM TpoMa/gHCTBa
co3HOi pecny6siku i TUM camuMm rpomazsHcTtBa Coro3y PCP Ta
BUrHaHHA 3a Mexi Coro3y PCP Hazaexgu, 3 JonyuieHHAM IIpH
NMOM SIKLIYIOUUX 06CTaBUHAaX 3HWXKEHHS /10 1036aBJIeHHs BOJIi Ha CTPOK
He MeHUI SIK TP POKY, i3 KoH}icKalli€ro BCboro abo YaCTUHU MalHa.
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Kosi0 fisiHb, 1110 BBaXKa/IMCS TEPOPUCTUYHUM aKTOM, TPAKTyBaI0Cs
NpPaBO3aCTOCOBYMMU OpraHaMM JOCHUTh IIUPOKO. BBaxkasocd, 1mo 3
006’€EKTHUBHOI CTOPOHU TEPOPUCTUYHUI aKT MOJISAraB Y NOLIKO/AKeHHi abo
3HUILEeHHI MaliHa, y BOMBCTBI Ta 3aMaxXy Ha BOUBCTBO, y HaHECEHHi
TiJIeCHUX YIIKO/>KeHb Ta BUMHEHH] iHIIWX HACUJIbHULbKUX JiH [1].

Jlo kos1a oci6, mo Morju 6yTH NOTEPIiJIMMH Bif IIbOr0 3JI0YUHY,
BITHOCUJIUCA He TIJIbKU «IIpefCTaBHUKU PaJAHCBKOI BJaJu» Ta «Ziddi
PEBOJIOIIMHUX POOGITHUUMX 1 CeJTHCbKUX oOpradiszarii», ajse u ix
poaudi Ta 4ieHHM ix ciMel. [Ipu 1jbOMy 3MiCT TEpMIiHiB «IpeCTaBHUKU
PaAsHCHKOI BJIAJW» TA «Ais14i peBOJIIOIIHHUX POOITHUYHX i CEJITHCbKUX
opradizanii» TJyMayuMBCsd HEOJHO3HA4YHO, L0 B 3HA4HIM Mipi
3aJ1exaJjio BiJ, po3yMiHHA NpalliBHUKaMU IPaB0O3aCTOCOBYMX OpPraHiB
CYTHOCTI KOHTPPEBOJIOLIHHUX MOTHUBIB Ta uijsed. [leBHI opieHTHpHU
040 CyTHOCTI KOHTPPEBOJIIOLIMHUX MOTHUBIB Ta LiJed MiCTUJIUCA B
ct. 54-1 KK. 3rigHo 3 pgucnosuui€ro Ijiei cTaTTi 3JI0YMH BBaXkaBCs
BUMHEHUM i3 KOHTPPEBOJIIOLIHHUX CIOHYKaHb Yy BUIAaJKaX, KOJIU
JisHHA OyJio CpsIMOBaHe Ha IOBaJIeHHs, MiApPUB abo Mmoc/abJieHHs
BJIad POOGITHUYO-CeJNSTHCbKUX Paj i o6paHux HUMH, Ha mijacTaBi
Konctutynii Cowo3y PCP i KoHcTuTynii cowsHux pecnyo6ik,
pob6iTHHUYO-cenisiHChKUX ypsaaiB Coro3y PCP, corw3HUX i aBTOHOMHUX
pecny6sik, a0 Ha MiAPUB YU NOCAA6JEHHS 30BHIIIHbOI OGe3MeKU
Coro3y PCP i 0CHOBHHUX rocrnofapCbKux, MOJITUYHUX Ta HaLiOHAJbHUX
300yTKIB mpoJsieTapCchbKoi peBOJIIOLil; TaK caMO ¥ TOJi, KOJU BOHO
6yJi0 cIpsIMOBaHe MPOTU BCAKOI iHLIOI AepKaBU TPYAAILLUX, X04 6U i
Takoi, o He BXoAUTb A0 Coro3y PCP. [IpoTe, npaBo3acTocoBYi opranu
BOava/id 03HAKU TEPOPUCTHUYHOTO AKTY U y BUNAJIKAX, KOJIK BOUBCTBO
Ta iHWi AiAHHA, CIpAMOBaHI NPOTHU NpeJCTaBHUKIB paJAHCbKOI BIaju
Ta Jifg4iB peBOJIOIIMHUX POOGITHUYMX Ta CeJTHChbKUX OpTraHisalii,
6yJi1 BUMHEHI Ha «I'PYHTI KJacoBoi 60poTb6u» [2]. YacTuHa 3 cTaTTi
69 unwboro KK mnepen6adana BiAnmoBiJa/sbHICTL 3a MOEAHAHUK 3
BOUBCTBOM a60 i3 3aMOJITHHAM TSKKUX TiJIECHUX YIIKOJPKEHb, OMip
OKpeMHUX TpOMajJisiH NpeJACTaBHUKAM BJIaJU, KOJM Li NpeACTaBHUKHU
BUKOHYBa/IM TOKJaZleHi Ha HHUX 3aKOHOM 060B’s3ku. Jlo oci6, 1o
BU3HABaJIMCA BUHHMMH Y BUMHEHHI LIbOTO 3JI0UMHY, 0 4 jucTonaza
1927 p. 3acTOCOBYBaBCS PO3CTPiJ K BUHATKOBUH 3axif, colLlialbHOTO
3axUCTy ab0 Mo36aBJeHHS BOJIi HA CTPOK He MeHIUI SIK OJAUH piK. 3rigHO
3i cT. 1 moctanoBu LIBK i PHK YPCP Bix 4 nucronaza 1927 p. i3 caHkuii
i€l ctaTTi 6y/10 BUKJII0OYEHO po3cTpin [3].

KK YPCP 1927 p. B 0CHOBHOMY JAifIB 3a 4aciB, KOJIM NIPU BJaJi B
CPCP 6ys M. B. Cranin. Bizomo, mo 3a yaciB CTaJiHCBKOIO peXuMy
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CTaHOBJIEHHA U 3MilJHEHHS TOTaJiTapHOI KOMaHAHO-aAMIHICTPaTUBHOI
CUCTEMH BiJ0yBajoChb WIJSIXOM YCYHEHHS CWJIOBUMU MeTOJAaMHU
peabHUX ab0 YABHUX MOJITHYHUX NPOTUBHUKIB Ta IHIIHX
iHakoMuCaA4YMX. B 11ell yac KpuMiHajibHe Ta KpUMiHa/IbHO-TIpoIie-
CyaJibHe 3aKOHOJABCTBO OyJI0O MiANOpsiIKOBaHe i MeTi, SABJISJIO
cob60o10 esieMeHT MexaHi3My penpeciii [4]. PosraspyBaHi ckiagu
3JI0YHMHIB, 5K i Gi/MbIIICTb {HUINX, JOCUTb YaCTO BUKOPUCTOBYBAJINCS B
SIKOCTi penpecHBHUX KpHUMiHa/JbHO-NPAaBOBUX 3aC006iB BUpillleHHS
coljjaJIbHUX KBa3inpoo6JieM.
KosiekTHBi3alisl ciibCbKOro rocrnojapcTBa He 3HaMILIA MKUPOKOI
NI TPUMKHU cepesi YKpPAaiHCbKUX cesdH. fk 3aMoXxHI, Tak i MeHII
MarepiajibHO 3a6e3neveHi ceIIHM He 6aXKaJM 3 BJIacCHOI BOJIi BCTyNaTH
[0 KOJIEKTUBHUX TOCIOJAPCTB. 3 MeTOK IMOJAOJAHHA TAaKOro OINOopy
M. B. CrasniH 3aKJHKaB [0 KOJIeKTUBI3auil CiJIbCbKOTO rocnojapcraa
HaCUJBHUIBKUMU MeTozaMu. Ha mepmomy erami OCHOBHUM Y
3/iMiCHEeHHI 1jiei MeTH cTaB MeTo/, «JIiKBiJjallil KypKy/JIbCTBa K KJacCy».
CrneniasibHa KoMicist Ha yoJii 3 B. M. MosioTOBHMM po3po6uJia MjaH [ii,
COpPSAMOBAaHUX Ha PO3KYpKyseHHA. OCHOBHiI HOro mMoJIOXKEeHHS OyJH
Bifo6pakeHi B moctaHoBi LIK BKII(6) Big 30 ciyna 1930 p. «Ilpo
3axofM y chpasi JikBifjaunil KypKyJbCbKHUX TOCHOJAPCTB y padoOHax
CYLIIJIbHOI KOJIEeKTUBI3anii». 3riiHO 3 Lji€l0 I0CTAaHOBOK IrOCIOAAPCTBA,
o migJadaraau JiKBifanii, nofissgaucad Ha TpU KaTeropii. Akpas go
nepioi i BiJHOCUIUCSA «yYacHUKH U opraHi3aTopu aHTHUPaASAHCBKUX
BUCTYNIB i TEPOPUCTUYHUX aKTiB». fK NpaBUJI0, TAKUMU 0COOGAMU
BU3HABA/IMCA  «KYpKyJii», 140 aKTUBHO ONUpaaucd Jiksifganii
rocrnosapcTBa abo ekcnpormnpianii pemaHeHTy Ta xyfo6u. I[lpote B
0araTbOX BHUHIAJKax [0 i€l kaTeropii BiAHOCW/JIM W IiHLIUX CeJIsH,
He3aJIeX)KHO BiJj iX MaTepiajbHOro craHoBUILA. fKIIO OyAb-aKUN
CeJISTHUH BiJIMOBJISIBCS JoNoOMaraTd MapTiMHUM aKTHUBiCTaM y copasBi
PO3KYpKYJIeHHSl CBOIX OJHOCEJbLIB KW aKTUBHO OOpPOBCA NpPOTHU
KOJIEKTHBI3aLii, HOro BBaXKaJIu «MiJKypPKYJbHUKOM» i 3aCTOCOBYBaJIU
conjajbHi 3ax04M 4K A0 «KypKyJiB». Ha gpyromy eramni, i3 MeTomw
¢dopcyBanHs TeMniB KosiekTuBizauii, LK BKII(6) mpuitHaB nmocTaHOBY
«[lpo TeMnu KoJeKTHBi3aLii Ta 3axo4d [JAONOMOTU JepKaBH
KOJITOCIIHOMY OyZAiBHULTBY». Ilicis il NpUHAHATTA MOCUJIMBCA THUCK Ha
ceJiHCTBO B3araji. [lapTiliHi akTUBICTM y NPUMYCOBOMY MOPSAKY
3MYILIYyBa/JM CTBOPIOBATH ¥ BCTYNATH y KOJITOCHU cesH. lle npu3Bouio
JI0 TOTO, 1[0 CeJITHU HepiJIko BOWBAJIM YMHOBHUKIB. 3BUYAWHO, TaKi
0C06H 3aCy/[KYyBaINCs 32 BYNHEHHS TEPOPUCTUYHOTO aKTy [5].
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Ha nouyatky Hactyny CraJjiiHa NpOTH NOTEHLiMHOI omo3uuii Ha
YKkpaiHi OCHOBHOIO MIlIeHHIO CTaJla CTapa YKpalHCbKa iHTeJsireHuid. 3
Metoto 1i asikBigauii OZIY, ¢abpukyrouu chopaBd 0OpO «TaEMHI
aHTUPAAAHCHKI opraHisalii», 3MyI1yBaJjo CBOiX XKEPTB BU3HABATU CBOE
4YJIEHCTBO B HUX. 30KkpeMa, B 1929-1930 pp., B HaJIeXXHOCTI [j0 TAEMHOI
HalLiOHaJiCTUYHOI opraHiszauii nif Ha3Bow «CmiJika BU3BOJIEHHS
Ykpainu» 6yJsio 3BUHYBaueHO 45 MpoOBiAHUX yYeHUX, TUCbMEHHUKIB Ta
iHIIKMX mpeJcTaBHUKIB iHTesireHuii. il opranisauii npunucysanacs
MeTa: 3a [JOMNOMOIOI0 4Yy>KO3eMHUX Jep:KaB, eMirpaHTCbKUX CHUJI,
niJ0yproBaHHA CeJITHCTBA IPOTH KOJIeKTHBi3awii, BouBcTBa CTasiHa Ta
H0ro cOpaTHUKIB BijlokpeMUTH YKpainy Big CPCP.

3 1933 p. Ha YkpaiHi Haby/M 3/I0BiCHUX puc pernpecii TpoTH 4ieHiB
naprii. Anorei niei YMCTKY, 110 OTPUMaJIa Ha3BY B JIiTepaTypi «BeJUKUN
Tepop», 6yB y 1937-1938 pokax. BoHa cTaBU/Ia MeTOW 3HUIIUTU BCiX
peasibHUX Ta yABHUX BoporiB CrasiHa. Y HHU3LI NMOKAa30BUX CYL0BUX
nporeciB 6yJd JUCKpeAUTOBaHi, a 3roJloM pO3CTPiNfAHI Maibke Bci
NoTeHLilHI cynepHUKU CTasiHa -«3aCHOBHUKW» 6GinbiioBusMy. llogo
Hux HKBC, sk mnpaBuio, ¢abpuKyBaB CIpaBd PO« 3MOBU»
TEPOPUCTUYHUX TPYII, OB’ A3YIOYH 3 HUMU JleiaJli IUPIIe KOJIO JII0[ei.
Sk mpaBuJIO, 010 LBOTO KOJIA 0Ci6 3aCTOCOBYBAaBCS CMEPTHUN BUPOK.
Y KpaloMy BUNAJKY [0 HUX 3aCTOCOBYBABCS YB'I3HEHHS B CUOGIPCHKUX
KOHIITabopax Ha TpUBaJUK TepMiH [6, c. 38].

3i cmepTio . B. CTanina B ycix cdepax pafisHCbKOTO CyCHiJIbCTBA
HacTa/Jla Tak 3BaHa «IicJAsiCTajliHCbKa Biajsura». B 1eil nepion, To6TO
movyuHaw4u i3 cepenuHu 50-Xx pOKiB, penpecUBHUM XapakTep
PaAsSHCBKOTO KPUMiHAaJBHOTO TMpaBa TMoYaB CJabHyTU. Take
«rocsabyeHHsA» y MeBHiIW Mipi cTaso mepegyMoBOI0 NPUHUHATTS B
1960 poni Ak HOBOro, 6ijJbll ryMaHHoro, KpuMiHajsbHOro KoZeKCy
YPCP, Tak i HopMH, sika MOPiBHSIHO 3i cT. 58-4 Ta 4. 3 cT. 69 KK YPCP
1927 p. nepepbadyasna 6inbll M'AKYy BiANOBiJAJbHICTD 3a YMHCHe
BOHMBCTBO, BUMHEHE Y 3B’3Ky 3 BUKOHAHHSIM NOTEPHIJIMM CIyK60BOTO
a6o rpoMajicbkoro 060B’si3ky (1. «B» cT. 93 KK). Kpim nporo, Ha Hauty
AYMKY, IpM BCTAaHOBJIEHHI MiJiBUILIEHOI KpUMiHa/IbHOI BiANIOBiAAJIbHOCTI
3a BYMHEHHS I[bOT0 Pi3HOBHUAY BOUBCTBA YpaxyBaJsocs i Te, 1[0 HOTo
BUMHEHHS 3HAYHO JlecTabinizye HopMaibHe QYHKLiOHYBaHHS OKPEMUX
JIAHOK MeXaHi3My Jep:kaBU. Y KiHIIeBOMY pPaxyHKy lie CIPUYMHIOE
IKOAY IHIIMM 4YJeHaM CYCIiJIbCTBa, Ha KOPUCTb SKUX CIpsIMOBaHa
JiSJIBHICTB 0CO6M.

Y KK Ykpainu 1960 p. BUokpeMJItoBaB crienudiyHi BUAM BOUBCTB,
SKUMHW BBaXKAJIUCS: MOCATAaHHS HA XXUTTA JAepkKaBHOro Ais4a (cT. 58
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KK); mocsiraHHsl Ha *KUTTSA NpeJCcTaBHUKA iHO3eMHOI AepxaBu (cT. 59
KK); nuBepcia (ct. 60 KK), sAkuo BoHa mno€AHaHA 3 YMUCHUM
M036aBJEHHAM JKUTTS JIOAWUHYU; TNOCATAaHHA Ha KUTTA CYAAi,
npaliBHUKaA IPAaBOOXOPOHHOTO OpPraHy y 3B'fI3KY 3 BUKOHAHHSIM HUMU
c1y60BUX 060B'SI3KIB, @ TAKOX Y/eHa rpoMajCcbkoro ¢popMyBaHHS 3
OXOPOHU IPOMA/ICHKOT0 MOPS/IKY a60 BiliCbKOBOCIY>KO0BIIA ¥ 3B'A3KY 3
JislJIbHICTIO, TOB'I3aHOI0 3 0XOPOHOI0 IPOMa/ICbKOro mopsaaky (ct. 190-
1 KK); onip HayanbHUKOBi abo NpUMyllIeHHS HOro A0 MOpYLIeHHS
cayk60Bux 060B'a3KiB (cT. 234 KK), akuo neil 371041MH NOEAHAHUM 3
YMHUCHUM BOUBCTBOM (1. «B» CT. 234 KK).

[lopiBHaAHO 3 KK Ykpainu 1960 p., y HoBoMy KK VYkpainu Big
5kBiTHa 2001 poky 3akoHoJaBUeM OyJd mNepedavyeHi 3MiHH, fKi
cTocyroThes crnenudiyHux BufiB BOUBCTB. Tak, y KK Ykpainu 2001 p.
nepenbavyeHa BiANOBifasbHICTh 3a Taki 37ounHU: auBepcia (ct. 113
KK); nocsiraHHd Ha XUTTS [Jep>XaBHOTO YU TPOMaACbKOro Jisda
(ct. 112 KK); mocsiraHHA Ha XKUTTSA NpalliBHUKA NPAaBOOXOPOHHOTrO
opraHy, 4jeHa IrpoMajicbkoro ¢opMyBaHHS 3 OXOPOHU I'POMaJiCbKOro
NopsiJIKy i Ziep>kaBHOro KOpAOHY abo BilicbkoBocayx6o0Bus (cT. 348
KK); mnocsaraHHA Ha XUTTA CyJAJi, HapoAHOTO 3acijjaTess 4
NPUCSHKHOIO Y 3B'A3KYy 3 iX AifJbHICTIO, MOB'sA3aHOI0 i3 3/iHCHEHHAM
npaBocygaa (ct. 379 KK); omip HayalbHUKOBI abo NpUMYyLIyBaHHSA
Woro [0 MOpylIeHHS CJAy>X60BUX OOOB'SI3KiB, fKILO BOHHU OYJH
NOB's13aHi 3 yMUCHUM BOMBCTBOM LUX 0Cib (4. 4 cT. 404 KK); nocsaranusa
Ha XUTTA NpejcTaBHUKA iHo3eMHOi fgepxaBu (cT. 443 KK). Ak BugHo,
HOBEJIOIO € Te, W0 JlesKi 3 IUX CKJaAiB 3JI0YMHIB PO3OUTO Ha JBa
OKPEMHUX CKJIaJHY 3JI0YMHY. 30KpeMa, Lie CTOCYEThCA CKJIaJy 3JI0YHHY,
o3HakH sikoro B KK Ykpainu 1960 p. 6ysiu nepesbayeni B cT. 190-1 KK.
HoBuM € 11 Te, 1110 3aKOHOAABYi KOHCTPYKLii Oi/IbIIOCTI 3 LUX 3/I0YHUHIB
peZakliiHO YTOYHEHi Ta [ONOBHeHi HOBUMHU o3HakaMu. Hampukiazg,
JUBepCis y»e He MOe BBakKaTUCA crneyupiYHUM BHUAOM BOUBCTBA.
Anani3z gucnosunii Ta cankuii ct. 113 KK 103BoJ1sI€ 3p0OUTH BUCHOBOK,
1110 BOMBCTBO He OXOIJIFOETHCS LIUM CKJIaZlOM 3JI0YHHY.

TakuM YMHOM, MO>KHa 3pOOGUTH BUCHOBOK, 1110 3aKOHO/aBCTBO PO
BiAMOBiJa/IbHICTB 32 YyMUCHE BO6UBCTBO 0COOU YU ii 6JIM3BKOT0 poauya
y 3B’A13Ky 3 BUKOHaHHSM Li€l0 0c06010 CIyX60BOTr0 a60 rpoMasCbKOro
060B’s13Ky B YKpaiHi Ma€ cBili icCTOpUYHUNA PO3BUTOK. 3TiJHO 3 YUHHUM
KpHUMiHaJbHUM 3aKOHOJABCTBOM  BIAINOBiJA/JBHICTD 3a YMHCHe
BOMBCTBO 0COOH 4 ii 6JIM3bKOTO PO/iNYaA Y 3B’I3KY 3 BUKOHAHHSAM LIi€H0
0co06010 Cay>k60BOTr0 abo rpoMasicbKoro o60B’sI3Ky MepesbayeHa 1. 8
4.2 c1. 115 KK. Il HOpMa € 3arajsibHOIO 110 BiJHOIIEHHIO TaKUX HOPM,
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SIK-OT: TMOCSAATAaHHSI HAa JKUTTS JepKaBHOIO YU TI'POMaJiCbKOro Aisya
(ct. 112 KK); mocsiraHHS Ha XUTTSA NpalliBHUKA NPAaBOOXOPOHHOTrO
opraHy, 4jeHa IrpoMajicbkoro ¢opMyBaHHS 3 OXOPOHU I'POMaJiCbKOro
NOpSAAKY i Jlep>kaBHOTO KOpAOHY abo BilcbkoBocayx60BLs (cT. 348
KK); mnocsaraHHA Ha »XUTTA Cy[AJi, HapoAHOTO 3acijjaTesns 4
NPUCSHKHOIO Y 3B'AA3KYy 3 iX AifAJbHICTIO, MOB'sA3aHOI0 i3 3/iHCHEHHAM
npaBocyasa (ct. 379 KK); omip HavanpHMKOBI a6o NMpUMYyIIyBaHHSA
Woro [0 MOpyIlIeHHS CJAy>K60BUX OOOB'SI3KiB, fKILO BOHHU OYJH
MOB's13aHi 3 yMUCHUM BOUBCTBOM LjUX 0Cib (4. 4 cT. 404 KK).

CITMCOK BUKOPUCTAHUX JAKEPEJI:

1. MOpuaunyeckuit cioBapb / ri. pex.. bparyce C. H., Kaszaunuer H. [,
Keuekbsn C. @., KoxxeBuukoB @. U., Kotok B. ®., Kyapsasues II. Y.,
UxukBazgze B. M. - M. : T'ocropuspgar, 1953.- 782 c.

2. Ilapropoackuit M. [l. OTBETCTBEHHOCTb 3a NMpPeCTYIJIEHUs MPOTUB
auyHoctu / M. /[l. lllapropoackuii ; OTB. pen.: AnekceeB H. C. - JL. :
W3p-Bo JleHuHrp. yH-Ta, 1953.- 108 c.

3. KpuminanbHuii kogekc YkpaiHcekoi PCP / Odiuiiinuii Tekct i3
3miHaMu Ha 1 BepecHa 1958 p. Ta 3 JgozaTkaMu IOCTaTeWHO-
cUCTeMaTH30BaHUX MatTepianiB. - K. : /JlepxaBHe BHJAaBHHUITBO
noJsliTH4HOI siTepaTtypu YPCP, 1958. - 162 c.

4. benbko O. II. [lep>kaBHO-IPaBOBi aclleKTH MHOJITUYHOI'O TEpPOpPY B
Ykpaini (1917-1953 pp.) : aBTOped. fuc. HA 3A06YTTS HAyK. CTYIEHS
KaHJA. opuf. Hayk : cien. 12.00.01 «Teopia Ta icTopia mepxaBu i
npaBa; icTopisa nosiTH4HUX i mpaBoBuX yueHb» / O. I1. Benbko. - K,
1994. - 28 c.

5. Icropis Ykpainu: Kypc sekui#t : y 2 kH. KH. 2 - XX cTosiTTa : HaB4.
noci6. / MeabHuk JI. ', Bepctiok B. @., /lemuenko M. B. Ta iH. - K.:
JIubins, 1992. - 464 c.

6. Iapropoackuit M. /l. [IpecTynjeHus NPOTUB XU3HU U 3J0pOBbs /
M. [I. lapropoackuit. — M. : FOpua. usa-so MIO CCCP, 1947.-511 c.

MaBAukoBCckui BuTaauin UBaHOBMN,
3ABEAYIOLLMM KAJDEADDI YTOAOBHO-MPABOBLIX AUCLIMMAAMH
U AAMMHUCTPATUMBHOIO MPABA
XAPbKOBCKOrO 3KOHOMMUKO-TIPCBOBOTO YHUBEPCUTETA,
KAOHAMAQT IOPUAMHECKMX HOYK, AOLLEHT

YTOAOBHO-INMPABOBbBIE TAPAHTUU CBOBOABbI CAOBA
(CPABHUTEAbHO-NPABOBOW AHAAM3)

Ha cerogHsAilIHWH [JleHb GOJIBIIMHCTBO TOCYJapCTB MHUpa
MPOBO3IJIAIAIOT B KadyeCcTBe OCHOBHOTO KOHCTUTYI[MOHHOI'O MpaBa
YyeJioBeKa CBO6OJy CJIOBA, MPaBO Ha CBOOOJHOE BbIpaXKEHHE CBOUX
B3IJIIIOB W YOEXJeHWH, NpaBO CBOOOAHO COOHUpaTh, XPaHUTh,
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WCIO0JIb30BaTh M PAcHpoCTPaHATb MUHGOPMALUI0 YCTHO, MHUCBbMEHHO
WJIA JI0OBIM JIPYTUM cnoco6oM. B To xe BpeMs, NpoOBO3TJallleHUE U
NpU3HAaHUE YKa3aHHOrO IpaBa ellle He TrapaHTHUpPyeT peaJbHOro
obecreyeHUs1 CBOOOJBI CJ0Ba M JeATeJbHOCTH CpeACcTB Maccou
nHpopmManuu B rocysapctse. Tak, B YkpauHe B 2013 r. cyliecTBEeHHO
YBEJIMYNUJIOCh KOJINYeCTBO HAapYLUIEHUH B OTHOLIEHUH KYPHAJIUCTOB. 3a
aHBapb-uoab 2013 ropja, corsiacHo cTaTUCTHKe ['eHepa/bHOU
[IPOKypaTypbl YKpauHbl, 3apeructpuposano 117 gen mo ct. 171 YK
(npenATCTBOBaHUe >XYPHAJUCTUKON [lesTeJbHOCTH), U3 HUX TOJBKO
NATb HampasjeHbl B cyAh [1]. CorysacHo o0T4YeTy oOpraHusalyu
«PenopTeps! 6e3 rpanur» B 2012 r. B Mupe noru6so Ha 33 % 6GoJblie
>KYPHAJIUCTOB 10 CPaBHEHMIO C MpeAblAyLMM rogoM. beuto y6urto 88
npodeccUOHaNMBHBIX KYPHAJIUCTOB U 47 IpakJaHCKUX, 60Jiee ThICAYU
)KYPHAJIUCTOB U 6GJIOrepoB OBLIO apecTOBAaHO, OKOJIO JBYX ThICAY
NO/BEpPrHyTHI yrpo3aM U HanaZeHusaM [2].

B ykpaumHCKOM 061ecTBe TOJbKO TPH COLMaJIbHble HHCTUTYLUU
MMeIOT HauboJiblllee J0OBepHe CO CTOPOHBbI Ipak[aH: LiepKoBb (6asaHc
JloBepusi-HeJioBepusi coctaBisieT +50% ), CMU VYkpaunbr (+24.5% ),
Boopy»xeHHble cuiibl YkpauHsl (+11 % ) [3]. YrosioBHast OTBETCTBEHHOCTh
3a HapylLlIeHHe CBOOO/IbI C/I0B3, B TAKUX CJIy4Yastx, sIBJISETCSI 000CHOBAaHHBIM
pellleHHeM 00ecCle4YrBalOIMM peau3alMi0 KOHCTUTYLMOHHBIX IpaB
YeJsioBeKa.

B yronoBHOM Kojiekce YKpaWHbl OTBETCTBEHHOCTb 3a HapylleHue
CBOOOABI C/I0Ba M [eATeJbHOCTH CpeJACTB MacCOoBOM HWHPOpMaLuu
npesycMoTpeHa cT. 171 «BocmpensiTcTBoBaHHE 3aKOHHOM mpodec-
CUOHAJIbHOM  JIeATeJIbHOCTH  KYPHAJIMCTOB». ~ YKa3aHHasd  HopMa
npefiycMaTpUBaeT YTOJIOBHOE HaKasaHHe 3a YMBILLJIEHHOE
BOCHPENATCTBOBaHHE NPOPECCHOHANBHON JiesITe/IbHOCTH KypHa/IMCTa
(4.1), a Takke mpecjefioBaHUe >XYPHAJIUCTA 3a BbINOJHEHHe Ipodec-
CHOHAJIBHBIX 00S13aHHOCTEN WM KPUTHUKY COBEpPLIEHHOE J0JHKHOCTHBIM
JIMLIOM JIM60 rpynno# jiv (4. 2).

AHasornyHast HopMa 06 OTBETCTBEHHOCTH 33 BOCHPENSTCTBOBaHUE
JedATeJbHOCTH  >KYpHaJIUCTAa HMMeeTCs B YrOJIOBHBIX  KOJeKcax
Azep6aiimxana [4], Apmenuu [5], Benapycu [6], I'pysuu [7], KasaxcTaHa
[8], MoagoBbl [9], Poccuiickoit ®enepanuu [10], Tamxukucrana [11].
OpHako ecTb U cyllecTBeHHble oTanuyusa. Tak, YK Poccuiickoi
®enepauuy, YK Pecny6imku KasaxctaH npefycMaTpHUBalOT YroJIOBHYHO
OTBETCTBEHHOCTb 32  BOCNpPENSATCTBOBAaHHE  NPOQecCHOHAIbHOM
JlesITeJIbHOCTH KYPHaJMCTOB JMUIb B (opMe NPUHYKAEHUS HUX K
pacnpocTpaHeHHI0 JTM60 K 0TKa3y OT pacnpocTpaHeHUs ”HPOpMalUH.
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Ct. 154 VK TI'py3suu u cTt. 163 YK AsepbaiijkaHa yKa3bIBaeT, 4TO
NpUHYX/JleHHe K paclpoCTpaHeHHI0 JIN60 0TKa3y OT pacCIpoCTpaHeHUs
nHbopManuu U ecTb BocnpensaTcrBoBaHueM. YK Bemapycs, YK
Pecny6.1uku Apmenus, YK Pecny6sivku TapKUKUCTaH paccCMaTpUBaIOT
BOCHPENSATCTBOBAHUE M NPHUHYXKJEHHE KaK JBa CaMOCTOSITEJIbHbIX
BUJA IpaBoHapyuleHUs B cdepe CBOOOJBI CJOBA U [AesATEJbHOCTH
KYpPHa/IUCTOB. KpoMme TOro, oTBETCTBEHHOCTb 3a MNPUHYXKJEHHE K
pacnpocTpaHeHHIo MO0 0TKa3y OT pacnpocTpaHeHust UHGOpMalUu BO
MHOTHX CJy4dasX 3aBUCUT OT Clocoba NPUHYXKAEHUs: MyTeM
dusmyeckoro au60 ncuxudeckoro Hacuwauda (YK Pecny6suku
Benapycs, YK Pecny6suku TapKUKHUCTAH), YHUYTOXKEHHUS JHGO
noBpexzaeHus umyiectna (YK Pecny6uku Besnapycs, YK Pecniy6nku
Ta/KUKHCTaH), yrpo3bl ylleMJeHHs 3aKOHHbIX MpaB M MHTEPECOB
)KypHanucta (YK Pecnybauku  Besmapycs, VYK  Pecny6uauku
TafKUKHCTaH), paclpoCTpaHeHHeM KJeBEeTHUYECKUX U3MBbIIIJIeHUN
WM OrJlallleHueM HHBIX CBeJeHUH, KOTOpble MOTepNeBIIUHN >KesaeT
coxpaHuTh B TaiiHe (YK Pecny6auku TamkukucTaH). B To ke Bpems,
3aKOHOJIaTeJbCTBO HEKOTOPBIX CTpaH BOBCe He IpeJycMaTpUBaeT
OTBETCTBEHHOCTHM 3a HapylleHHe CBOGOJbI CJI0Ba U JAesATEJbHOCTH
KypHa/IMCTOB. HapyueHue cBo6obl CJI0OBA U [1eSITEbHOCTH CPEJCTB
MaccoBoM MHpOpMaLUU MO 3aKOHoAaTeabCcTBY JlaTBuu [12], JIUTBEI
[13], 3ctonuu [14], Kuprusum [15], TypxmeHucrana [16],
Y36ekucrtaHa [17] He siB/sIeTCS yTOJ0BHO HaKa3yeMbIM.

Yka3aHHOe pa3HoOOpa3ue MOAX0A0B K YCTAHOBJIEHUIO YTOJOBHOU
OTBETCTBEHHOCTH 3a HapylLIleHHe CBOOO/IbI CJI0BA BI3BAHO PA3/IMUHBIM
MOHMMaHHEM U XapaKTEPUCTHKOHN MPeCTyNHOTO BOCIPENsITCTBOBAHUS
npodeccuoHabHON JeATeJbHOCTH >KYPHAIUCTOB. [IpensTcTBOBATD,
BOCIPENSTCTBOBATh O3Ha4YaeT CO3JaBaTb NPENsSTCTBUE, He [OMYyCKaThb
yero-HUOyAp, CAyUTb npenatctBueM [18]. Taxkum o6pasowm,
BOCHpENsATCTBOBaHUE NPodecCuOHAIbHON AesATeJbHOCTU KypPHaJIHCTOB
O3HayaeT YCTAHOBJIEHHWE, CO3JaHHe MpensTCTBUM B  Mpolecce
OCYLIECTBJIEHHUS >KYPHAJMCTOM JIIOOBIX MOJHOMOYMH, a He TOJbKO
CBSI3aHHBIX C pacnpocTpaHeHueM uH$opmanuu. IIpuHyXAeHHe K
pacnpocTpaHeHH0 JIH60 O0TKa3y OT paclpocTpaHeHUsT WHGOpPMaALUU
KacaeTcsl TOJIbKO OJHOU U3 GopM [1eITeJIbHOCTU KypPHAIUCTa, XOTSA U
OHOM M3 caMbIX Ba)KHbIX. KpoMe pacnpocTpaHeHUs >XypHaJUCT
3aHUMaeTcs c60poM MHOpPMaLMY, ee TPOBEPKOH, U3ydeHUEeM, XpaHEHHUEM.
Hapyuienue Takyx npaB TakKe sIBJISIETCS BOCHPENSATCTBOBAHHUEM, XOTS He
BO BCeX C/Iy4asix MPU3HAETCS MPUHYXKAEHHWEM K paclpocTpaHEHMIO JIM6O
OTKasy OT pacnpocTpaHeHUst UHPopMaruu. TakiM 06pa3oM, NpUHYXKAeH e
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K pacrpocTpaHeHUIO olpefejieHHON HMHpopMaLuu siBasieTcss Haubosee

OmMacHo¥, HO JiMIIb OJAHOM U3 ¢GopM BOCHpPENSATCTBOBaHUE
YKYPHAIUCTCKOMN eI TeJIbHOCTH.

AHaJM3 yroJyioBHOro 3akoHogzaresbcTBa cTpaH CHT noaTsepxxzaaet
BO3MOXXHOCTb M HEOOXOJMMOCTb pacliupeHdss cdepbl JAelcTBUSA
YTrOJIOBHOTO 33aKOHA Ha OTHOIIEHUs B cdepe obecrneyeHHs] CBOOOAbI
cloBa M [IeATeJbHOCTH CpeAcTB MaccoBod uHPopmanuu. Tak, YK
'py3uu npepycMaTpUBaeT YroJOBHYI0 OTBETCTBEHHOCTb He TOJIBKO 3a
BOCHPENSTCTBOBaHUE 3aKOHHOU [ieITeJbHOCTU XKYPHAJHUCTOB, HO U 3a
nocsAraTeJbCTBO Ha cBobony cnoBa (ct. 153 VYK TI'pysun), YK
Pecny6simku MosioBbl - 3a BOCHPENSTCTBOBaHHE [JesTEJbHOCTU
cpefcTtB MaccoBod MHGopMmanuu B nesoMm (ct. 180-1 YK), a Takxke
neH3ypy (ct. 180-2 YK).

CneayeT OTMETUTh U TOT QAKT, YTO CBOGOJA CPEACTB MacCOBOH
“HPOpMaLMU SIBJSIETCS JIMLIb COCTAaBHOM 4YacTbl0 KOHCTUTYLHOHHOTO
npaBa Ha cBo6oAy cjioBa. CMU BBINOJIHAIOT 33Jja4y MO MPeOCTaBAEHUI0
00LeCTBEHHOCTU COLMAJbHO 3HAYUMON HHPOpPMALUM, OCBELIeHUI0
BaOXKHENIINX COOBITUH, MPOUCXOASAIINX B rOCyAapCcTBe, POPMHUPOBAHUIO
06111eCTBEHHOTO MHEHMUS], TEM He MeHee, UX JIesTeJbHOCTb He SIBJISeTCs
€/JUHCTBEHHbIM HCTOYHHUKOM IOJIy4eHUs] WHGQOpPMALUU 4YeJOBEKOM.
[IpaBo Ha cBobGOAy cj0Ba O3HayaeT NpaBO Ha CBOGOJY BbIpaKeHUs
CBOUX MBbIC/JeH, B3rJAJ0B, YOeX/JeHUN, NpaBo MOJy4aTb W3 JIOOBIX
HCTOYHUKOB OTKPBITYI0 UHPOpPMALMIO, XPaHUTh €€, PaclpoCTPaHATb
6e3 KakuUX-JM60 orpaHuyeHUU. [l03TOMy 3aKOHOMEpPHBIM SBJISETCS
YCTaHOBJIEHHE YTOJIOBHOM OTBETCTBEHHOCTM He TOJIBKO 3a
BOCHPENSATCTBOBAHUE JIeATEJbHOCTH CPEACTB MacCOBON MHpOpMaIUY,
HO M 3a HapylleHHe IpaBa TpakJaH Ha INoJyyeHue HHPOpMaIuy,
KPUTHKY [lesITeJIbHOCTU OpraHoB BJjacTH. Tak, cT. 140 YK P®, ct. 204
YK Pecny6auku Benapych, ct. 180 YK Pecny6auku MosfoBbl
npeAycMaTpUBalOT OTBETCTBEHHOCTb 3a OTKa3 B IMpeJOCTaBJeHUU
rpaxgaHuHy uHpopmanuu. Ct. 197 VYK Pecny6auku bBesnapych
yCTaHABJMBAeT YrOJOBHYI0 OTBETCTBEHHOCTb 3a Ipec/e/loBaHUe
rpakJiaH 3a KpPUTHUKY.

Hcxopa w3 mNpoBeJleHHOrO aHajlW3a, CJeAyeT OTMeTHUTb /[iBa
NMOAX0Ja K pelIeHHI0 BONpoca YTOJIOBHO-NMPAaBOBOrO 06ecrevyeHus
CBOOOJBI CJI0Ba U JAeATEeJbHOCTH CPeACTB MaccoBoll HHOpMaluHU:
1) oTKka3 OT yroJ0BHO-NPaBOBOM perJiaMeHTalMU CBOOOJbI CJ0Ba U
JlesITeJIbHOCTH CPeACTB MacCOBOM MHQOpPMaALMH, B YaCTHOCTH TAKOH
NyThb U36paH NpUOAITUHCKUMU rocyaapcTBamMu - JlaTBuel, JINTBOH,
JcTtoHuel, a Takke Kuprusueid, TypkMeHHCTaHOM, Y36eKHCTaHOM;
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2) yCTAaHOBJIEHHE YTOJIOBHOM OTBETCTBEHHOCTH 3a HapylleHUe

CcBO6OABI CJ0Ba W TNpodeccuOHaJbHOW JeATeJbHOCTH CpeJCTB
MaccoBOM MHPOpMaIUH.

B GosbLIMHCTBE C/y4aeB, VYroJioBHas OTBETCTBEHHOCTb 3a
HapylleHHe CBOGOJbI CJI0Ba 3aK/IKYAETCS B YCTAaHOBJIEHHWE 3alpeTa Ha
BOCIIPENSITCTBOBaHHE MPOPECCUOHATIBHON AeATENbHOCTH KYPHAJIUCTOB.
B Toxe BpeMs, OTCYTCTByeT eIWHOOOpasve B MOAXOJe K YTOJIOBHO-
NpaBOBOM persiaMeHTalMU JaHHOTO 3ampeTa. B ofgHOM ciyuae,
BOCIIPENSATCTBOBaHUE OTOXJECTBJ/SIOT C MPUHYXKJAEHHEM K paclpocTpa-
HEHHI0 JIMO60 OTKasy OT paclpocTpaHeHUsi HMHoOpMaluM, B JApyroM
paccMaTpUBalOT yKa3aHHble [JeWCTBUSI KaK CaMOCTOSITEJIbHble BUJbI
MpaBOHApyLIEHUH, B TpPeTbeM - MPUHYXKJEHUE K PaclpOCTPaHEHUIO
MH}OPMAaLNHU SIBJISIETCS COCTABHOM YaCThIO BOCIIPENSITCTBOBAHUSI.

[IpuHyX/leHre K PacIpoCTpPaHEHUI0 JMO0 OTKasy OT pacnpocTpa-
HeHUs MHGOPMaLMU ABJISETCS JIMLIb 0AHOM U3 GOpPM BOCIPENsATCTBOBAaHUSA
npodeccHOHabHOW  [eSTeJbHOCTH  KYpPHaJIUCTa. OrpaHuyeHue
YroJIOBHOM OTBETCTBEHHOCTH JIMIIb NPUHYXKJEHUEeM K pacnpocTpa-
HEHUI0 JIU60 0TKa3y OT pacnpocTpaHeHUs1 HHGOPMALMU CYIeCTBEHHO
cHKaeT 3QPeKTUBHOCTb GOpbObI B cdepe obGecrnedyeHUST CBOGOJBI
CJIOBA U JIeITeIbHOCTH CPEJICTB MacCOBOM MHGOPMALIIH.

A6conoTHOE GOJIBIIMHCTBO CTPaH, 3aKOHOJATEeJbCTBO KOTOPBIX
HCCeloBaloCh, rapaHTUPYeT NpaBo TrpaXkJaH Ha CBOGOAY CJOBa.
[loaToMy  dABJAsieTCS  aKTyaJbHbIM  YCTaHOBJIEHHE  YrOJOBHOU
OTBETCTBEHHOCTH 3a HapyllleHHe CBOOOJbI CJI0Ba, HalpaBJieHHOE He
TOJIBKO B OTHOLLEHUH >KYPHAJIUCTOB, HO U BCEX FPaXKAaH.
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ukraini-zagalnonacionalne-i-ekspertne-opituvannja.htm - 3ar. c
3KpaHa.
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YrosioBHBIH KozeKc Asep6aipxaHcKoH pecnyosnuku / Haydnoe
pellakTUpOBaHUe, TpeAMCIOBHE JOKT. IOpUJ. Hayk, npod.
W. M. ParumoBa ; nepeB. c asep6aitjx. b. E. A66acoBa. - CII6.:
UzpaTtenbcTBo «H0puandeckuit nentp [pecc», 2001. - 325 c.
YrosioBHBIN Kojekc Pecniy6ivku ApMeHUs [J1eKTPOHHBIN pecypc]. —
Pexxum JocTtyna: http://parliament.am/legislation.php?-
sel=show&ID=1349&lang=rus- 3ar. ¢ 3KkpaHa.
YrosioBubiit Kogekc Pecny6nuku Besnapycs / Ilpunar [lasaToit
npeaycraBuTesielt 2 utoHsa 1999 roga. Ofo6pen CoBetoM Pecny61uku
24 uronsa 1999 roga / npeguci. npod. b. B. BomkenkuHa, O630pHas
crabs A.B. BapkoBa. - CII6. : UsxaTenbcTBo «lOpugndyeckuit neHTp
[Tpecc», 2001. - 474 c.
YrosioBHBIM Kofekc 'py3un / Hayd. pea. 3. K. Bureasa. Betyn. ctaTbs
K.I0.H., foueHTa B. U. MuxaitsoBa. 0630pH. cTaThbsl A.10.H., Npood.
0.Tamkpesnuzase ; mnepeB. ¢ rpys. U. MepumpxaHmsuiau. - CII6.:
UspartenbctBo «HOpugnyeckuid neHtp [pecc», 2002. - 409 c.
YronoBHbIi Kozekc Pecny6iuku KasaxcraH / 3akoH Pecny6iimku
KazaxcraHn ot 16 uwons 1997 roga Ne 167 (Begomoctu IlapsiameHnTa
PK, 1997 r, Ne 15-16, ct. 211) / mpeAuci. MUHHUCTpa IOCTHIUH
Pecny6sinku KazaxcraH JOKT. lopu/. Hayk, npod. U.U. Poroga. - CII6. :
UspartenbcTBo «HOpugnyeckuid neHtp [pecc», 2001. - 466 c.
YrosnoBHbIN Kogekc Pecniy61nku MosijoBa [D/1eKTpOHHBIHN pecypc). -
Pexxum JlocTyna: http://lex.justice.md/index.php?action=-
view&view=doc&lang=2&id=331268- 3ar. c akpaHa.
YrosioBHBIN Kogekc Poccuiickoit Penepanuu [I1eKTPOHHBIN pecypc].
- Pexxum pocryna: http://kzrf.ru/ukrf.html- 3ar. c sxpaHa.
YrosioBHbIN Kogekc Pecny6sauku Tamxukucran / IlpexnucioBue
A. B. ®epnoposga. - CI16.: UspaTenbcTBo «0puaudeckuii neHTp Ipeccy,
2001.-410c.
YrosioBHBIN KoJekc JlaTBuiickol Pecny6sivku / Hayd. pef. U BCTYIL.
cTaThbs KaHA. puj. Hayk AWM. JlykamkoBa U KaHA. OpUJ. Hayk €.
A. CapKkHCOBO#1 ; IepeB. ¢ JaThILL. KaHA. IopUJ. HaykK A. U. JlykauoBa —
CII6. : UspaTenncTBo «HOpuaudeckuit uentp lpecc», 2001. - 313 c.
YrosioBHBIN KoJiekc JIuTOoBckoM Pecny6sivku [D1eKTpoHHBIN pecypc].
- Pexxum JocTtyna: http://www.law.edu.ru/norm/-
norm.asp?normlID=1243877- 3ar. c 3kpaHa.
YroJioBHBIN KoZieKc ICTOHCKOM pecny6auky / Hayy. pes. v nepeBoJ, c
acToHckoro B. B. 3aneBasioBa, BCTyn. cTaThd KaH/,. IOpU/J. HayK 0L,
CIl6r'y H. U. Maugnesa - CII6. : U3paTenbcTBo «H0puanyeckuil HeHTp
[Tpeccy», 2001. - 262 c.
YrosioBHbI Kojekc KbIprbI3ckodl pecny6JuMKM  [D1eKTPOHHBIN
pecypc]. - Pexxum poctyna: http:// www. toktom. elcat. kg- 3ar. ¢
3KpaHa.
YronoBHbIN Kozekc TypkMeHucTaHa / Ha TypKMeHCKOM U pyccKOM
a3blkax. [ledaTaeTca mo 3akady MuUHHCTepcTBa  IOCTHULUHU

120



AKMyaneHi cy4acHi npobaemu KpumMiHasnbHO20 Npasa ma KpumiHosoaii

y ceimni pecpopmysaHHA KpumiHaneHoi ocmuyii

TypkMenucraHa. UsgatenbctBo «TypkMeHucTan». OTBeCTBEHHbIE 32
Bbinyck: Kuunesa f., CMupHoBa H. - Amixa6at. - 1997 r. - 352 c.

17. YrosoBHbIH Kojekc Pecny6yuku Y36eKHCTaH C WU3MEHEHUSIMH HU
JomnosiHeHUs MU Ha 15 uwosasa 2001 roxga. - CII6. : HU3gatenbCcTBO
«HOpuaundeckuit nentp [pecc»,— 2001. - 338 c.

18. Oxeros C. Y., llIBegoBa H. 0. TosnkoBBIM cl0Bapb PyccKOro si3blKa:
80000 cnoB u d¢paseosornyeckux BolpakeHUH / Poccuiickas
akazieMusa Hayk. MHCTUTYT pycckoro a3bika M. B. B. Bunorpagosa. -
4-e u3p,, fonoJiHeHHOe. — M. : A36yKoBHUK, 1999. - 944 c.

MoaiToBa AHHa CepriiBHa,
HOYQABHMK BIAAIAY MDKHAPOAHMX 3B’ 93KiB
AOHELBKOTO IOPUAMYHOTO IHCTUTYTY MBC YKpGQiHH,
KQHAMAQT IOPUAMYHMUX HAYK

KPUMIHAABHI MPOCTYNKU 9K CKAAAOBA KOHLLEMNLLIT
PEPOPMYBAHHSA KPUMIHAABHOI KOCTULLII YKPATHU

[IpukiHneBi noJsoxxeHHsA KpuMiHaJbHOrO NpoLecyaJbHOr0 KoJe-
kcy Ykpainu 2012 p. BKa3yTb Ha HeOOXiAHICTh MPUHHATTA 3aKOHY
YkpalHM Npo KpUMiHaJbHI NPOCTYNKU NpU TOMy, o He jume KK
Ykpainy, a 1 KoHcTUTyIid YKpaiHU Bio6pakaloTh KOHLENII0 €U-
HOTO KpPUMIiHaJIbHOTO NpaBoOINOpylLIeHHs — 3J104uHy. Ha HaykoBUx do-
pyMax pi3HOTO PiBHA 3 aKTyaJIbHUX NP06JieM KPUMiHaJbHOTO NpaBa Ta
npouecy HayKoBILi JUCKYTYIOTb 3 IPUBOAY TEOPETUYHHUX i MPaKTUYHUX
acleKTIiB YTiJIeHHA B »KUTTA KPHUMIHa/JIbHOTO IPOBAJ)KEHHA OKpeMOo
110/10 3JIOYUHIB | KpUMiHA/IBHUX NPOCTYIKIB.

YnponoBx ocTaHHiX Tpbox pokiB aAo Komitety BepxoBHol Pagu
YKkpaiHM 3 NHUTaHb 3aKOHOJABUYOro 3abe3NedYeHHs NPaBOOXOPOHHOI
JiSIJIBHOCTI BHOCHMJIOCH JleKiJibKa 3aKOHONPOEKTIB 11040 3alpoBa-
JokeHHs1 y KpuMiHanbHUM KoJeKc YKpaiHU iHCTUTYTy KpHUMiHaJbHUX
IIPOCTYIIKIB, 30KpeMa: NpoeKTHU 3aKOoHIB YKpainu «IIpo BHeceHHS 3MiH
Jo KpuMminanbHOro Kofiekcy YKpaiHu 1[0/j0 3aIPOBa/>KeHHA iIHCTUTY Ty
KpUMiHa/JIbHUX NpocTynKiB» (peectp. Ne 10126 Big 28 nroToro 2012 p.)
[1], «ITIpo BHeceHHs 3MiH A0 KpuMiHasbHOro Kojekcy YKpaiHu 110/0
BBeJIeHHS1 iHCTUTYTy KpHUMiHaJbHUX NpocTymnkiB» (peectp. Ne 10146
Big 3 6epe3ns 2012 p.) [2], «IIpo BHeceHHs 3MiH 0 KpumiHasibHOro
KOJileKCy YKpalHU 110/10 BBeJleHHS IHCTUTYTY KPUMIiHAJbHUX IPOCTYII-
KiB» (peectp. Ne 1202 Bif 8 ciunsa 2013 p.) [3] Ta «[IpoekT 3akoHy npo
BHeceHHs 3MiH A0 KpumiHasbHoro ta KpumiHasbHOTO mpouecyasb-
HOTO KOJEeKCiB YKpaiHM 11040 3alpOBa/PKEHHS IHCTUTYTYy KpPUMiHaJ/b-
HUX npocTynkiB» (peectp. Ne 3438 Biz 17 >xoBTHA 2013 p.) [4].

Y 3a3HaYeHUX 3aKOHONPOEKTaX BUC/IOBJIKOBAJIUCh Pi3HI TOYKH 30-
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py 1OAO0 TMOHATTS KpPUMIHAJbHUX MNPOCTYMNKiB. Tak, HaNpUKJaj,
B. Jl. lllBens npoIOHYBaB IiJi KPUMiIHAJBHUM IPOCTYIIKOM PO3YMIiTU
nepenbayeHe Kuuroio 2 (IIpo xkpumiHaibhi npoctynku) Oco6JMBOI
yacTUHU 1boro Kozekcy cycnijibHO Hebe3neuHe BUHHe JisiHHA (i abo
6e3/if/IbHICTD), BUMHEHEe CY6'€KTOM KpUMiHaJbHOro mnpocTymky [3].
B. C. MasiviueB BBaXaB, 110 KpPUMiHAJbHUM IPOCTYIIKOM € JiIHHS, 32 Ke
nepesbayeHe MOKapaHHS y BUJI apelITy Ha CTPOK He Oijblle IIeCTH
Micsi1iB, 06MexKeHHS BOJIi HAa CTPOK /10 ABOX POKiB a06o iHIle, 6ibIl M'siKe
MOKapaHHA 32 BUHATKOM OCHOBHOI'O MTOKapaHHA y BUJI IITpady B po3-
Mipi MOHaJ TUCAYY HEONTOJAATKOBaHUX MiHIMyMiB 0X0/iB rpoMazsH [4].

AJie 3aKOHOJ@aBelb BBOASIYU IHCTUTYT KPUMiHA/IbHOTO MPOCTYNIKY
B KpuMiHanbHUI nponecyalbHUN KoAeKC YKpaiHH, BKJIaJa€ y HbOIO
iHmM#K 3MicT. Lle BunuMBae i3 nosoxxenb KoHnenuii pedpopmMyBaHHSA Kpu-
MiHaJIbHOI IocTHLiT YKpaiHy, 3aTBepAxeHol YKa3oM IlpesnsenTa Ykpainu
Bii 8 kBiTHA 2008 poky N2311/2008, ne naeTbcs 3arajbHe MOHSTTS
KpuMiHa/IbHOrO (IiZCyAHOr0) MPOCTYIKY, Mifl AKUM pO3YMIilOTh:

1) okpeMi JIisiHHS, 1110 32 YUHHUM KpuUMiHa/lbHUM KOJlEKCOM YKpa-
1HU BiJHOCSATBCA A0 3JI0YHMHIB HEBEJIMKOI TSXXKOCTI, SIKi BiAMOBiAHO J0
MOJITUKW TyMaHi3alil KpUMiHaJbHOIO 3aKOHOJAaBCTBA BHU3Ha-
YaTUMYTbCS 3aKOHO/AaBLeM TaKUMH, 1110 HE MAIOTh 3HAYHOTO CTYINeHs
CyCIliJIbHOI He6e3MeKy;

2) nepenbadeHi yuHHUM KoslekcoMm YkpaiHu npo agMiHicTpaTUBHI
[IpaBONOPYIUEeHHs [iIHHA, AKi MaloTb CyZ0OBY HOPUCAUKIIIO I He €
yIpaBJiHCbKUMHU (aAMiHICTpaTUBHHMMHU) 3a CBOEIO CYTTIO (ApiOHE Xy.i-
raHCTBO, ApiOHe BUKpaJleHHs Yy»Koro MaiHa Ttouio) [5].

Jedki acneKTH IHCTUTYTY KpHUMiHaJbHUX NPOCTYIKIB JOCIIKY-
Basiu Taki BueHi Ak H. Kysnenosa, B. Kyapsasues, B. Tyaskos, I1. ®pic,
M. XaBpoHok, H. MipomnudeHnko, M. /IMUTpyK Ta iH., 1 3BOAUIUCA [0
3’CyBaHHS TaKUX BaXkKJIMBHUX MOMEHTIB: 1) ska pUJUYHA NpUpoAa
KpUMiHaJbHOr0 NMPOCTYIKY: BiH 3a/MIIAETbCS B MeXaX KpHUMiHasb-
HOT0 MpaBa YU WIeThCS MPO CTBOPEHHS HOBOI rasiysi npasa? 2) 3amnpo-
Ba/PKeHHA KPUMiHa/IbHOrO NPOCTYNKY NpU3Belde A0 KpUMiHasisanii
3HAYHOI KIJIBKOCTI aMIHICTPaTUBHUX JEJIIKTIB Ta 10 JleKpUMiHasi3aLil
3a CBOEI CYTTIO YU [0 JeNeHasisalii 3Ha4HOI KiJIbKOCTi 3/I04UHIB?
3) Akl KpuTepid MoAiINYy KpUMiHAJbHUX NMpPaBONOpYLIEHb HAa BUJU:
3JIOYMHU Ta NPOCTYINKH i AKUH KpUTepil Mae 6yTH 0b6paHU A4 BifHe-
CeHHA 3JI0YMHIB Ta aJMiHICTpaTHUBHHUX NPaBOIOpPYylLIeHb 0 KaTeropii
KpUMiHaJIbHUX MPOCTYNKiB? 4) 3aMpoBa/Ky0YM KpUMiHAJbHUN Npo-
CTYyHOK HeOo6XiZIHO cTBOpIOBAaTH HOBUH Kozekc mpo KpuMiHa/bHI mpo-
CTYIKH, Y4 MOXKHA BUPILIUTH I[}0 MPOOGJIEMY IJITXOM BHECEHHS 3MiH Ta
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nonoBHeHb y KK Ykpainy, KIIK Ykpainu, KYnAIl? [6, c. 525-526].

[IpoTe BifCYTHICTH €JHOCTI MOIJAAIB Y HAayKOBLIB IIOJO BHU3HA-
YeHHA MOHATTH «KPUMIHAJIbHOI'O NPOCTYIIKY», Pa3oM 3 THUM Ja€ Mifc-
TaBU JJ1 TaKOTO BUCHOBKY: CIIOCTEPIraeThbCs MO3UTHUBHE CTaBJIEHHS
Jl0 po3po6JIeHHs, IPUUHATTS Ta BBeJeHHsA Yy [il0 3aKOHOJABCTBA PO
KpUMiHaJIbHI NPOCTYNKHU. JI0 TOTO K, AKI0 NpoaHaai3yBaTH KpUMiHa-
JIbHe 3aKOHOJABCTBO Jlep:KaB KOHTHUHeHTa/bHOI €BpONH, TO MOXHa
3pOOUTH BHUCHOBOK, L0 B GiJIbLIOCTI €BpONENHCHKUX KpaiH mnepejbda-
YeHOo JiBa ab0 HaBiThb TPU BUAU KPUMiHaJbHO-KapaHUX [JisiHb (3JI04MH-
NpPOCTYNOK-NopyiueHHs). OTxe, B EBpomni AaBHO AiMLIIM BUCHOBKY, L0
y chepi KpUMiHAILHOTO TpaBa He MOXKe OYTH JIMIIe OJHOT0 Pi3HOBUAY
KapaHUX [JisiHb (3JI0YMHY) 3a iX He0e3MeKOol i CYyCHiJbCTBA, CTyIe-
HeM IIOKapaHHA Ta NpaBOBUMH HaCJiJAKaMU JAJ NOKapaHoi oco-
6u [7, c. 36].

[llomo 3anpoBa/>)KeHHS KPUMiHAJbHOTO MPOCTYNKY Ta CTBOPEHHS
HoBoro Kogekcy npo kpuMiHa/bHi pocTynky, To y Konnenuii pedop-
MyBaHHA KPUMiHa/IbHOI IOCTULII 3a3Ha4yeHO, 110 «KpPHUMIiHaJbHI Mpo-
CTYNK{A MaloTb 6yTH 06’eqHaHi B HOBUH Kojekc YkpaiHu npo Kpumi-
Ha/JbHi OpocTynku. 3a iX BYMHEHHS MOXyTb OyTH mepeznbayeHi
CTATHEHHS Y BU/Ji KOPOTKOCTPOKOBOIO Mo36aBJyieHHs1 BoJi, WITpady y
NeBHOMY OOMeXeHOMy po3Mipi, 1036aB/eHHs ClelliaJlbHUX NpaB, 3a-
JIydeHHs 10 060B’sI3KOBUX POOIT TOI0, a TAKOX 3aCTOCOBYBATUCH CIle-
LiasbHa KoHoicKkauisf. BuMHeHHS KpUMiHaJIbHUX NPOCTYINKIB He Ma-
THMe TaKMX NpaBOBUX HACJiJKIB, IK CyAUMicTb» [5].

[IpUIHATTA OKpeMOro 3aKOHOJABYOrO aKTy TIJIbKH 3a HONepen-
HIMU NiJ[paXyHKaMH, J03BOJHUTb BUK/JIOYUTH 3HA4YHY KiJIbKICTb CTaTel
qak 3 KpuminanbHOro Kofsekcy Ykpainy, Tak i 3 Kogekcy Ykpainu npo
aJMiHiCTpaTUBHI NpaBONOPYLIEHHS, a TAKOX CJAyTyBaTUMe MOAAJIbILIN
CTPYKTypHu3alii BiTYM3HAHOIO 3aKOHOJABCTBA ILIJISIXOM CTBOPEHHS
MPOMIXKHOI JIAaHKHM BiZIOBiaJIbHOCTI MiXK a/IMiHICTPaTUBHOIO Ta KpHU-
MiHaJbHOW0. Tak, 30kpeMa, M. M. /IMUTpYK NpPONOHY€E TaKUK MpUMIp-
HUH NepesiKk KpUMiHaJbHUX NPOCTYINKIB, o 3a 4uHHUM KK BuH3Ha-
I0OTbCA 3JI04MHAMHU HEBEJMKOI THXKKOCTI Ta 3JI04WHAMHU CepefHbOl
TSDKKOCTI: 3JI0YUHU NPOTH XKUTTHA Ta 3[0pOB’si: ¢T. 123, cT. 124, cT. 125,
y. 1 cT. 126, c1.128, 4. 1 cT. 129, 4. 1 cT1. 130 (cp. T.), cT. 132, u. 1
cT.134,4. 1 cT. 135, 4. 1-2 cT1. 136, cT. 137, (cp. T.), 4. 1 cT. 139, 4. 1-2
cT. 140, cT. 141 (cp. T.), 4. 1 cT. 142, 4.1 cT. 143, 4. 1 cT. 144, cT. 145;
3/104MHU NPOTH BOJI, YyecTi Ta rifHocTi ocobu: 4. 1 cT. 150, 4. 1 cT. 151,
cT. 150-1; (cp. T.); 3/7104MHU NPOTHU CTATEBOI CBOGOJM Ta CTATEBOI He-
JlOTOpKaHOCTi oco6u: cT. 154; 3/104MHU TPOTH BUGOPYHX, TPYAOBHUX Ta
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iHIKUX 0co6UCTHUX MpaB cBO6OA JoguHU: 4. 1 cT. 157, 4. 1-2 cT. 158-1,
cT. 158-2 (cp. T.), 4. 1-2 c1. 159 (cp. T.), 4. 1-2 cT. 159-1 (cp. T.), u. 1
cT.160 (cp.T.),4. 1 cT. 161,4. 1 cT. 162,4. 1 cT. 163,4. 2 cT. 163, cT. 164,
cT. 167, 4. 2 cT. 168 (cp. T.), cT. 170 (cp. T.), cT. 171, cT. 172, cT. 173,
cT.174,4.1cT. 175,4. 2 cT. 175 (cp. T.),4. 1 cT. 176, 4. 1 cT. 176 (cp. T.),
4. 1 ct. 177, ct. 178 (cp. T.), cT. 179 (cp. T.), cT. 180, cT. 182, 4y.1-2
cT. 183, cT. 184 (cp. T.); 3/104MHU TPOTH BJAcHOCTI: 4.1 cT. 188-1, 4. 1
cT. 190, cT.192, cT. 193, cT. 195, cT. 197, 4. 1-3, cT. 197-1, cT. 198
(cp.T.); 3710unHU y cdepi rocnojapcbkoi AisabHocTi: 4. 1 ct. 200
(cp.T.); ct. 202, cT. 203, cT. 203-1, cT. 203-2, 4. 1 cT. 204, 4.1 cT. 205,
4.1 cT. 206, 9. 1 cT. 207, 4. 1 cT. 208, 4. 1 cT. 209-1, 9. 1 cT. 210, 4. 1
cT.cT. 211,4.1-2 cT. 212, 94. 1-2 cT1. 212-1, cT. 213, cT. 214, cT. 215,4. 1
cT. 216, cT. 217, cT. 218, cT. 219, cT. 220, cT. 221, 4.1 cT. 222, cT. 223,
cT. 223-1, 9.1 cT. 224, cT. 225,91 cT1. 226 (cp. T.), cT. 227, 4. 1 cT. 229,
cT. 232, cT. 232-1, 4.1 cT. 234, cT. 235; 3/I04MHU NPOTH AOBKiLIA: 4. 1
cT. 238, 4. 1 cT1. 239, cT. 239-1, cT.239-2, 4. 1-2 cT. 240 (cp. T.), u. 1
cT. 241, 4. 1 cT. 242, cT. 244, cT. 247,4. 1 cT. 248, 4. 1 cT. 249, cT. 252,
4.1 cT. 253, cT. 254; 3/104MHU IPOTHU TPOMA/ICbKOI 6e3neku: 4. 1 cT. 259,
CT. 263 (cp. T.), cT. 266 (cp. T.), cT. 267 (cp. T.), 4. 1-3 cT. 267-1 (cp. T.),
4.1 cT. 268, 4.1 cT. 269, 4. 1 cT. 270, cT. 270-1 (cp. T.); 3/I0YUHU TPOTH
6e3neky BUpo6HUITBA: 4. 1 cT. 271; 4. 1 cT. 272 (cp. T.), 4. 1 cT. 273
(cp.-T.), 4. 1 cT.275; 3/104MHU NPOTU Ge3MeKU Pyxy Ta eKcIyaTalii
TpaHcnopTy: 4. 1 ¢T. 276, 4.1 cT. 279, 4. 1 cT. 280, 4. 1 cT. 281, 4. 1
cT.282,4. 1 cT. 283 (cp. T.), cT. 284, cT. 285, u.1 cT. 286, cT. 290; 37104U-
HU OPOTH rPOMaJICbKOTO MOPSAAKY Ta MOpaslbHOCTI: cT. 293, cT. 295,
4.1 cT.296,49.1 cT. 297, (cp. T.), 4. 1 cT. 298, 4. 1 cT. 298-1, cT. 299, u. 1-
2 ct.300,9.1 ct. 301, 4. 1 cT. 302; 35104unHU y chepi 06iry HapKOTHY-
HUX 3aC06iB, ICUXOTPONHUX PEYOBUH, IX aHAJIOTIB Ta NPEeKypcopiB Ta
iHIIIi 3JI0YUHU TPOTH 37,0POB’sd HaceseHHs: 4. 1 ¢T. 310,9. 1 cT. 311, 4. 1
cT.313,494.1¢cT1.318,4. 1 cT. 319,4. 1-2 cT. 323,4. 1 cT. 325, 4.1 cT. 326,
4. 1 cT. 327; 3109uHU y cepi Aep:kaBHOI TAEMHHUL, HEJOTOPKAHHOCTI
KOpPJOHIB, MpU30By Ta Mo6ijizamil: c¢t. 335, cT. 337; 3/104MHU TPOTH
aBTOPUTETY OpraHiB JepKaBHOI BJIaJj4, OPTraHiB MiCLleBOTO CaMOBpH-
JlyBaHHA Ta 00’€AHAHb rpoMajisgH: 4. 2 cT. 338, cT. 339, u. 1 cT. 342,
cT. 343, 4.1 cT. 344, 4. 1 cT1. 347, 4. 1 ct. 350, cT. 351, cT. 353, u.l
cT. 355, ¢T. 356, 4. 1 cT. 357, 4. 1 cT. 358, cT. 360; 3/104uHM ¥ cdepi BU-
kopuctaHHsa EOM (KC ta KM), i Mmepex esiekTpo3B’s3ky: 4. 1 cT. 361-1,
9.1 cT. 361-2, 4.1 cT. 362, cT. 363, 4.1 cT. 363-1; 3/7104uHU y cdepi
CyK60B0i AisbHOCTI: 4. 1 ¢T. 364, 4.1 cT. 366,4. 1 cT. 367, 4. 1 cT. 369;
3s104MHU npoTU npaBocyasns: cT. 371, 4. 1 ct. 374, 4. 1 cT. 376, u. 1
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cT.381,4.1 cT. 383, 4.1 cT. 384, cT. 386, cT. 387, 4. 1 cT. 388, cT. 389,

4.2 ¢T. 390, cT. 394, cT. 395, cT. 397; BilicbKkoBi 3/104uHU: 4. 1 cT. 403,

4.1 cT.405,4.1cT. 409,4. 1 cT. 412, 4. 2 cT. 413, cT. 435; 3/104UHU TIPO-

TH Ge3NeKu JIACTBA Ta MiXKHAPOJHOTO NMPAaBOMNOPAJKY: Y. 2 CT. 444,
cT. 445 KK [8, c. 14-15].

TakyuM 4YMHOM, 3anpoBa/PKeHHS KPUMIHAJbHOTO MNPOCTYNKY Ta
npuitHATTa Koekcy Ykpainu npo KpMMiHa/lIbHI MPOCTYNKHU JO3BOJUTh
peanisyBaTHu Aep:KaBHY MOJITHUKY B cdepi rymaHisanii kpuMiHaJbHOI
BiZIOBIJa/IBHOCTI, HACJIIAKOM fIKOI CTaHe CyTTEBEe 3MeHLIEeHHS KiJIbKO-
CTi cyfUMUX 0cib i ocib, ki mo36aBAATUMYTbCA BoJi. lle 103BOJUTH
COPOCTUTH KPUMiHAJbHUM Mpoliec MO0 6araTbOM BHJAM IPaBOIOPY-
LIeHb 3a paxyHOK IpOBeJleHHd [i3HaHHA, a He CyA0BOro ciaifcTsa i
CKOPOTUTB CTPOKH CYZIOBOTO PO3TJISAAY.

CITMCOK BUKOPUCTAHUX AKEPEJI:

1. [Ilpoekt 3akoHy Ykpainu «IIlpo BHeceHHsa 3MiH Ao KpumiHanbHOro
KOJleKCcy YKpaiHM 10J0 3alpOBa/P)KeHHs IHCTUTYTY KPUMIHaJbHUX
NPOCTYNKiB»  (IPOEKT BHOCUTbCS  HApPOAHUMM  JeNyTaTaMu
CtrpetoBuueM B. M., l'osroBatum C. II,, [lputukoro /[l. M., llumkinotro
E.B) : [EnexktponHuit pecypcl.- Pexum poctymy: http: //
wl.cl.rada.gov.ua/pls/zweb_n/webproc4_1?id=&pf3511=42706.

2. Ilpoekt 3akoHy Ykpainu «llpo BHeceHHa 3MiH o0 KpuminanibHOro
KOJeKCy VYKpailHM IIOAO BBeJEHHA IHCTUTYTY KpHUMiHa/JIbHUX
NPOCTYNKiB» (MPOEKT BHOCUTbCS HapoJHUM JenyTtaToM llIBenem B. /) :
[EnexTponHuit pecypc]. - Pexxum JOCTyIy :
http://w1.cl.rada.gov.ua/pls/zweb_n/webproc4_1?id= &pf 3511=42733.

3. [lpoekT 3akoHy mpo BHeceHHs 3MiH Jo KpuMiHa/lbHOro KoJekcy
YkpaiHM 1040 BBeJEHHA IHCTUTYTY KPUMIHaJIbHUX NpPOCTYIKIB
(mpoekT BHOCUTbCA HapogHUM JAenytatoMm IBemem B. /)
[EnekTponHuét  pecypc]. - Pexum pgocrymy :  http:  //
wl.cl.rada.gov.ua/pls/zweb2/webproc4_17pf3511=45306.

4, [TlpoekT 3akoHy mnpo BHeceHHAa 3MiH Jo KpuminaibHoro Ta
KpuMinanbHOro  mpoliecyaJbHOro  KOJeKCiB ~ YkpaiHM  I10J0
3aNpOBa/PKEHHA IHCTUTYTY KpHMiHa/bHUX IPOCTYNKIB (IpoeKT
BHOCHUTbCS HApOJHUM JenyTaToM ManuuesBuM B. C.) : [EnekTpoHHUH
pecypc]. - Pexum poctymy : http://wl.cl.rada.gov.ua/pls/-
zweb2 /webproc4_17pf3511=48706.

5. KoHuenuis pedopmyBaHHA KpuUMiHajibHOI Ioctunii  Ykpainy,
3aTBepAxeHa Yka3oM [Ipesugenta Ykpainu Bix 8 kBiTHA 2008 poky
Ne311/2008 :[EnekTpoHHHUH pecypc]. - Pexum pgoctymy:
http://uccg.org.ua/bulletin/Articles/01(9)/03-
Zakonodavchi_zasady/090301.pdf.

6. IlaBiauk JI. B. IlepciekTuBU BHUAiIEHHA KaTeropii KpUMiHaJbHOTO
NPOCTYTKY 3a 3JI0YMHHI nocsiraHHs y cdepi ekoHoMmiku / JI. B. [laBiuk
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// @opym npaBa. - 2012. - Ne 2. - C. 524-531 [EnekTpoHHUH pecypc].

- Pexxum poctyny: http://www.nbuv.gov.ua/e-journals/FP/2012-
2/12plvuce.pdf.

7. XaBpoHwK, M.l KpuMiHa/ibHe 3aKOHOAABCTBO YKpaiHM Ta IHIIMX
JlepkaB KOHTUHeHTa/1bHOI EBpONU: MOPiBHANbHUN aHaJi3, Npo6ieMU
rapMmoHizanii : 12.00.08 : guc. .. A-pa opuA. Hayk / XaBpOHIOK
Mukosia IBaHoBUY ; JIbBIBCbKUH AepiK. YH-T BHYTpilIHiX crnpas. - K.,
2007 .-557c.

8. mutpyk, M. M. Kareropis npocTynky y KpuUMiHaJbHO-IPaBOBil
JokTpuHi [TekcT] : aBToped. fHUC. ... KaHA. IOpUA. Hayk : 12.00.08 /
M. M. /imutpyk. - 0., 2012. - 20 c.

Mpoutok Oaer BoroaummnpoBuy,
npodbecop KadEAPH KPUMIHOABHOTO NPABA
HALIOHAABHOT OKOAEMIT BHYTPILLIHIX CMPAOB,
KQHAMAQT IOPUAMHHUX HAYK, AOLLEHT,

AuTBuUH Nasao Cepriiosuy,
3A00YBAY KAdPEAPU KPUMIHOABHOTO NPABA
HALIOHAABHOI OKAAEMIl BHYTPILLIHIX CPAaB

CYB’EKTUBHA CTOPOHA CKAAAY 3AO4YUHY «PO3rOAOLLEHHSA
BIAOMOCTEN NPO NPOBEAEHHA MEAUYHOTO OTASAY
HA BUSBAEHHS 3APAXEHHS BIPYCOM IMYHOAE®ILUTY
AOAUHU YU IHLLOT HEBUAIKOBHOIT IHPEKLLIMHOI XBOPOBW»

Basyloounce Ha BHCHOBKaxX NpPOBIAHUX MNpPeJCTAaBHUKIB KpHUMi-
HaJIbHO-NIPaBOBOi HayKW MM MaEMO MpaBO CTBEpPJKYBaTH, L0
Cy6’€eKTHBHA CTOPOHA 3JI0YMHY Bilo6paka€ NCUXiuHe CTaBJIeHHS 0COOU
(inguBifa) ;0 BUMHIOBAHOI'O HUM CyCHiJIbHO-HE6e3Me4YHOTro AisHHA Ta
Woro HaciifkiB. ®aKTH4YHO, Lle BHYTPIllHA CYTHICTb KOHKPETHOIO
3JIOUMHHOTO [IisIHHS, L0 OOYMOBJIIOETHCS THMH ICHUXOJOTIYHUMHU
mpolnecamMu, o Bi0YBalOThCA y CBiJOMOCTI BUHHOTO MPU BYMHEHHI
HUM CyCINiJIbHO He6e3NeYHOTo JiHHS, Nepe/j0aueH0ro KpUMiHaJIbHUM
3aKOHOM, K 3/7104UH. Cy6’€eKTMBHA CTOPOHA — Lie MpolieC MUCJAEHHS,
6akaHHA 1 BOJI JIIOJUHH, B SIKOMY Bifjo6pakaloTbcsl ii 06’€KTHMBHA
noBe/iiHKa Ta iHIII 30BHIIIHI 06CTaBHMHM, NMOB’I3aHi 3 BYMHEHHAM
37104uHYy [1, c. 134].

3MICT NOHATTA BHUHU CBIAYUTH NPO MOC/HAiJOBHE BTIJIEHHA VY
BITYU3HAHUM KpUMiHAJbHUM 3aKOH NOPUHIUNY Cy6'€EKTHUBHOrO
IHKpUMiHyBaHH$, BIANOBIJHO 0 KOTO0 3JI0Y4NHOM MOXKE BU3HABATHUCH
JisIHHS JivIlle 3a HasiBHOCTI KpHUMiHaJIbHO-NIPaBOBOi BUHM, a 0coba
MoOXKe OYTH BM3HaHA BUHHOIO Y BUMHEHHI 3JI0YMHY JIMLIE 3a HAsABHOCTI
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y Hel NEBHOTO ICHUXiYHOro CcTaBJeHHd y ¢opMi yMuCIy 4Yu
Heo6epeXXHOCTI 10 BUMHIOBAHOIO JIiIHHSA Ta Moro HacaiakiB [2, c. 104].

JiticHo, BignoBigHo no HopM cT. 23 KK YkpaiHu 060B’sI3KOBOIO
03HAKOI0 Cy0’'€KTUBHOI CTOPOHU OYyAb SIKOTO CKJIaJy 3JI0YUHY € CaMe
BUHA, SIKOI Oe3rnocepeJHbO i BU3HAYAEThCS ICHUXiYHE CTaBJIEHHS
ocobu J1o cBoro AisgHHA (i a6o 6e3aisbHOCTI) Ta Horo HaCaiAKIB, npu
[[bOMY TaKe IMCUXiYHE CTaBJIEHHS IMOBUHHO MaTH GOpMY YMUCTY
(npsAsMoro 4M HempsIMOTO 4YHU HeobGepeXHOCTi (y BUAI 3J0YMHHOI
CaMOBIEBHEHOCTI YU 3JIOUMHHOI HeZbasocTi). [Ipu LibOMy HeobxiAHO
BpaxoByBaTH, 10 ¢dopMa BUHU - Ille BCTAaHOBJIEHE 3aKOHOM IeBHE
MO€EAHAHHSA IHTeJIeKTyaJbHUX Ta BOJIbOBMX O3HAK, 1IIO CBi,E[‘{I/ITb npo
HacJIiAKiB [3, c. 198]. OHaK, He MoXkHa irHopyBaTH M Te, 1o npo6ema
BUHU € He JIMIIe KPUMiHa/JbHO-NPaBOBOIO, a W Mpo6JeMoI0 iHIIHUX
rajyseid mnpaBa, L0 MNOB'sI3aHi 3 BiANOBiJa/bHICTIO 3a BYMHEHI
npaBonopyueHHs [4, c. 108]. Oco6a11BO akTyaJbHUM, Ha HalLly AYMKY,
OCTaHHE 3ayBa)KeHHS € Y KOHTEKCTi XapaKTepPUCTUKHU CyO €EKTHUBHOI
CTOPOHU CKJIQZy 3JI0YMHY, TNepeabadeHoro Hopmow cT. 132 KK
Ykpainu.

Cy6’ekTUBHA CTOpPOHA 3JI0UMHY mnepenbadeHoro cr. 132 KK
YkpaiHU MoxKe XapaKTepU3yBaTHCS, K YMHUCHOIO, TaK i HeobepeXHO10
dopmoto BUHU. Buxozsauu i3 amicty II gucnosunii, ne € oueBugHUM Ta
He BUKJIMKAa€E po36i>)KHOCTel y Mmor/sajAax 3 60Ky BUeHHUX Ta NPAaKTHKIB
[5, c. 83]. ¥ To# ke 4yac, MM 3 ’KajJeM Ma€eMO KOHCTATyBaTH, IO
BITUM3HSAHUN 3aKOHOJABelb NpPHU CTBOPEHHI JOC/i>)KyBaHOI HaMH
HOPMH He pO3MeXYBaB 32 po3MipaMM CaHKIiM YMHCHe Ta HEOOepeXHe
po3roJiolleHHs1 BKa3aHUX KOHOIiJeHUiMHUX BifoMocTeld mpo ocoby,
X04a CTyINeHb CYCIiJIbHOI Hebe3NeKH, y 3aJeXHOCTi Bij ¢opMu BHHU
BOYEBU/b 3HAYHO DPi3HUTbCA. TUM 6inbll, 10 Yy BUNAJKYy HasBHOCTI
NpPSIMOT0 YMUCJY y BUHHOTO MOXe MaTH Miclje clieliaJIbHUI MOTUB Ta
crenjajibHa MeTa, L0 CBOEW Yeprow, 3a MNeBHUX YMOB, MOXKe
6araToKpaTHO 36IIbLINTH CTYyNEHDb CYyCHiJIbHOI HEGE3IEKH TAKOTO CaMe
PpO3TroJIOLIEHHS.

fABngwouunck, K BXe 3a3HA4yasJ0Chb BULIE, JE€JIKTOM CTBOPEHHS
Hebe3NeKH, pO3roJIolleHHs] BioMocTell Npo MpoBeJleHHS MeJUYHOr0
Or/Isily Ha IpefMeT BUSIBJEHHS 3apa)keHHs BipycoM iMyHozedilUTy
JIIOAVHU YU iHLIOI HeBUJIIKOBHOI iHdekIiiHOI XBOpOOH, Ma€ CYTTEBI
0COGJIMBOCTi, 1[0 MalTh OYTH BpaxOBaHi NpH YMHUCIY Ta
Heob6epeXXHOCTi, OCKIJIbKM TCUXiYHe CTaBJIEHHS BUHHOI 0CO6U TYT
HEpO3PUBHO BUIIMBAE i3 aKTy CIOpUMHATTS abo OTPHUMaHHSA
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BiloMOCTe MNpO MNpOBeJeHHA MeAWYHOr0 OrJdJy Ha TIpeaMeT

BUSIBJIEHHSl 3apakeHHs BipycoM iMyHoZedinuTy JIOAMHM 4 iHIIOI

HeBUJIIKOBHOI iHdeKliiiHOI XBOpo6W CTOpPOHHIMHM 0co6aMu abo

CTBOpeHHs1 YMOB Ajd Lboro. OTXe, BapTO BpaxoByBaTH, 11O caMe

BKa3aHUW HacJAiJoK i O0OyMOBJIOE Ta CTBOPIE CYCHiJIbHY
Hebe3MmeyHicThb [iil a60 6e3/is/IbHOCTI Cy6’€KTA 3/I04YHUHY.

CITMCOK BUKOPUCTAHUX AKEPEJI:

1. Maruwesckuit II. C. KpuminanpHe mnpaBo YkpaiHu : 3arajbHa
YacTMHa : MiJgpyd. [Aas cTyA. wopujd. By3iB 1 ¢ak-tiB] /
I1. C. MaTtumeBcbkuit. - K. : «A.C.K.», 2001. - 347 c. (C. 134).

2. BignosiganbHicTh 3a nepen6adeni Posainom I Oco6uMBoi yacTuHU
KpumiHanbHOro kojekcy YkpaiHu 3/704uMHH y cepi nmpodeciiiHoi
JiIIBHOCTI MeJJMYHUX MpaLiBHUKIB Ta choeliajbHi BUJAMU TiJIeCHUX
yIIKO/AKeHb : MoHorpadis / O. ®. Bantumes, B. O. Iiymkos,
0. B. Komas, C. A. KysbMiH [Ta iH] ; [3a 3ar. pez. B. O. I'nymkosa). - K. :
MH/L npu PHBO Ykpainy, 2011. - 137 c. (C. 104).

3. Bepemwa P. B. [Ipo6s1eMu BUHM B Teopii KpuMiHaJbHOrO MpaBa : HaBY.
noci6. - K. : Ataka, 2005. - 464 c. ( C. 198).

4. Jlemugos 10. A. CoynanbHas eHHOCTDb Y OlLleHKa B yrOJI0BHOM IpaBe.
- M.: Opupg.ut, 1975. - 184 c. (C. 108).

5. 1Opuenko O. M. 3/104MHH NPOTH KUTTHA i 3710poBs oco6u. HaykoBo-
NpaKTUYHUH KoMeHTap g0 Poszpiny I  OcobauBoi dYacTUHU
KpuminanbHoro kogekcy Ykpainu / O. M. I0puenko, O. @. BanTuiues,
C. A. KysbMiH. - K. : [TAJIUBOJIA A.B., 2013. - 176 c. (C. 83).

Pe6eHko Ceprit MMKOAGQMOBMY,
3A000yBOY KODEAPU KPMMIHAABHOTO MPABA TA KPUMIHOAOTIT OAKYAbTETY
NIATOTOBKM QDAXIBLLIB AAf MIAPO3AIAIB CAIACTBA XOPKIBCbKOTO HALLIOHAABHOTO
YHIBEPCHTETY BHYTPILLHIX CAP OB, CTAPLLMIM CAIAYMM BIAAIAY PO3CAIAYBAHHS
OCOBAMBO BAXKAMBKMX CMPAB TA 3A04MHIB, YYMHEHMX OPTAHI30BAHWMMM
rPYNAMM i BAOYUHHUMM OPTAHI3ALLIIMM, CAIAHOTO YMPABAIHHS
F'YMBC YkpaiHu B XQpKiBCbKivt OBAQCTI

COLLAABHO-NPABOBA OBYMOBAEHICTb KPUMIHAABHO-
NPABOBOI 3ABOPOHU HE3AKOHHOTO 3ABOAOAIHHSA
'PYHTOBUM NOKPUBOM (NOBEPXHEBUM LUAPOM) 3EMEAb

KpuminanbHuil koaekc Ykpainu (gani - KK Ykpainu) MicTuTh
HU3KY HOPM, IKUMH 3a00pOHSETHCA NMOCATAHHA Ha 3eMeJsIbHI pecypcH
(3emuJti, pyHTOBUI OKPUB 3eMeJib, 3eMJi BogHoro GpoHAy). Cepen nux
HOPM CaMOCTIiHHe Micle 3aliMae HOpMa, Lo 3akpimieHa y cT. 239-1 KK
Ykpainn -  «HesakoHHe  3aBOJIOAIHHA  I'DYHTOBHMM  IOKPHUBOM
(moBepxHeBUM ILIapoM) 3eMesb». JlaHOW HOpPMOK TMepef6ayeHo
KpUMiHa/IbHY BiANIOBiJA/IbHICTh 32 He3aKOHHE 3aBOJIOJAIHHA I'PYHTOBUM
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NOKpPUBOM (TIOBEpXHEBUM LIapoM) 3eMeJb, SKIIO Ile CTBOPHJIO

Hebe3neKy JJs XKUTTs, 3[J0pOB's JitoAel 4u A AoBKiLIsA. O3HayeHa

HOpMa € HOBeJIOW /Ji1 YUHHOTO KPUMIiHa/IbHOIO 3aKOHOZABCTBa

YkpaiHu. Y 3B'I3Ky 3 YMUM BUHUKA€E NUTAHHS NMPO COLjiaJIbHO-IPAaBOBY
06yMOBJIEHICTb JaHOi KpUMiHaibHO-MTpaBoBoi HopMHU y KK Ykpainu.

BBaxkaeThbcd, 10 MepIIMM HAaNPSAMKOM 3/iHCHEHHS KpUMIHAIBHO-
NpaBoOBOi MOJITUKH BUCTYNA€E KPUMiHaIi3anis cycHnisibHO HeGe3meYHUx
nigHb [1, c. 24]. [loaiTUYHI Ta MpaBOBi acleKTU BUPillIeHHS NMUTaHb
KpHUMIiHaJIbHO-NIPAaBOBOI MOJIITUKK JAlOTh MOJIUBOCTI /11 CTBOPEHHS
CHUCTEeMHU KpUMiHaJizanil cycnizibHO Hebe3neYHUX AisIHb.

Y cBow uepry, A.H. Tap6araeB HaroJiomye, L0 Mepul HiX
pO3MOYMHATH CTBOPEHHSI HOBUX MOJeJiell BiOBiJHUX KPUMiHAJbHO-
MpaBOBUX 3a60POH, HEOOXiTHO CIIOYATKY BiZ[TOBICTH Ha 3alMUTaHHSA: B
YOMY NpOSABJISETHCA NPOLeC KpUMiHai3alii, AKi 10ro 3aKOHOMIpPHOCTI,
TeHJeHLil i mepcrnekTUBU y cdepi, 110 HAC LiKaBUTb, YU MOKJIUBE
Ni3HaHHA MeXaHi3My 006’eKTuBi3alii B KpUMiHaJbHO-NIPaBOBid HOpMi
NOTpeb CycHiJibCTBa B KPUMiHAJbHO-IPaBOBil 3a60pOHi KOHKPETHOI0
pisHOBHAY cycniibHO HeGe3NeuyHUX JisHb. [Ipy 1boMy, CJliJ BUXOAUTH
3 TOro IOCTyJIaTy, 110 iICTUHHA MyJpiCTb 3aKOHOJABLA IOJIATAE HE B
NPUUHATTI IOPUANYHOI HOPMHY, 1O 33[0BOJIbHSIE HEFAWHUM IHTepec, a
B TOMY, 106 CXONWUTHU CoLjajbHi iMIyJbcH i 3aKpiUTU B 3aKOHI
NOPSAA0K CYCIiJIbHUX BiIHOCHUH, L0 BiJiMOBifal0Th AiMiICHUM noTpebam
CYCIIIJILHOT'O PO3BUTKY [2, c. 104].

Ha pymky l10.€. IlepMAKOB, BBeJleHHI HOBOiI KpHMIiHaJIbHO-
MpaBoOBOi 3a60POHU CJIiJl OI[iHIOBAaTH BiJIMOBi/Jaf0uM, 30KpeMa, Ha Taki
nuTaHHA: 1) fAKi iHTepecy mocTaBJieHi MiJi OXOPOHY, JiAIbHICT SIKOTO
KoJ1a 0Ci6 mifyisirae 06MeXXeHHI0; 2) 9YU 6yJ1a MOMIUBICTh JOCATTH I[UX
Ljijel, He BAAIOYMUCH A0 3MiH B 3aKOHOJABCTBi; 3) UM € peasbHi
MOXJIMBOCTI B KpPUMIiHa/JIbHOI IOCTHULiI /1A  1epec/iflyBaHHSA
3a060pOHEHUX 3aKOHOM [ifiHb, K TOYHO OKpeCJeHO KOJI0 LHX
MOXJIMBOCTEH; 4) 4YM NpOSBJSE TIPOMajiCbKa AyMKa COJIJJapHICTh 3
KpUMiHa/JIbHOIO [OCTHIi€I0 1 3aKOHOM B 3acy/pKeHHi 3a6OpPOHEHHX
JisiHb; 5) 4M BUKJ/IMKAE 3a60OpOHeHe [isiHHA y HacejJleHHs Oa)KaHHS
MOKapaTHy 3JI0YUHIIB; 6) YK BiIMOBi/Ja€ CaHKIlid HOBOI CTAaTTi 3aKOHY
ySIBJIEHHIO NP0 CHpaBeJJUBICTh, L0 MAaHY€E B CYyCHiNABbCTBi; 7) B IKUX
yMoBax OyJZe Bif0OyBaTHCs IpU3HAayeHe CYAOM IIOKapaHHs, YU
BUIIPaB/IOBYIOTH Li/i KpUMiHA/IbHO-IPAaBOBOTO 3a60POHU BUTPATH, L0
HEMHUHYYl NpYM BUKOHAHHI NOKapaHHA 3a NOPYIUEHHSA HOBOI HOPMY;
8) yu BiZMOBia€e HOBeJla MEPCIEKTHBAM PO3BUTKY 3aKOHO/ABCTBA Ta
CycnibHMM noTpe6aM HaHOGJIMXKYOro ManbyTHbOro; 9) 4u He
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CylepeyuTbh HOpMa MiXKHApOAHUM 3000B’si3aHHAM, KoHcTUTYL],

YUHHOMY 3akoHOZaBCcTBY [3, c. 102]. [lo3uTuBHI BiAmoBifi Ha Wi

NUTAHHA CBiAY4aTb PO Te, L0 aKTyaJbHa KpHUMIiHAJIbHO-IIPaBOBa

HOpMa Moxe OyTH NpUIHSATA 3aKOHOJABIeM Ta BHeCeHa y YMHHUU
KpUMIiHaJbHUH 3aKOH.

Y KpuMiHa/lbHO-NIPABOBIH JiiTepaTypi 6yJI0 3aPONOHOBAHO 6araTo
BU3HaYeHb MOHATTA Ta CYTHOCTI KpuMiHajisanii. Tak, Hampuk/iag,
A.B.HaymMoB BH3Ha4yae KpHMiHa/liz3auilo fK 3aKOHOJaB4Ye BHU3HAHHS
NeBHUX [ifiHb 3JIOYMHHUMMH I KapaHMMH, TOOTO BCTAaHOBJIEHHS 3a IX
BUYMHEHHS KpHMiHaJbHOI BifnoBifganbHocTi [4, c.161]. ¥ cBow 4epry
A.1. KopobeeB Bu3HAYae KpHMiHasi3alilo $K MpoLec BHIBJIEHHSA
cycniJbHO He6e3neyHux GopM iHAMBIAyaIbHOI NOBEAIHKY, BU3HABAHHSA
JOIyCTUMOCTI, MOXJIMBOCTI Ta [AOLIJIBHOCTI KpHUMiHa/JbHO-IIPaBOBOI
6opoTbOM 3 HUMM i ¢ikcanii iX y 3aKoHi B AKOCTi 3JIOYMHHUX Ta
KpHUMiHa/IbHO KapaHux [5, c. 59]. H. 0. JlonaiieHko mif KpuMiHaJtizaiieo
pO3yMi€ BiIHECEHHS TOrO YU iHILOrO CYCIiJIbHO HE6e3MeYHOro JisgHHSA
0 po3psAfly 3JIOUMHHHUX i3 BCTAHOBJIEHHAM 3a HbOI'O KpPHUMiHa/JIbHOI
BifnoBizanbHOCTi [6, c. 177-181]. B nisiomMy, B Hayli KpHMiHa/JbHOTO
IpaBa CKJIaJoCAd €JWHe pPO3YyMiHHA NOHATTA «KpUMiHajisanil» fK
npouecy 1 pesyabTaTy BiJHECEHHA TOr0 4YMU IHIIOTO CYCIJIBHO
Heb6e3MeYyHOoro AisiHHS /10 KaTeropii 3J1I04nHiB.

Y pamkax fgaHoro migxoAy HaMiTWJOcd |1 [JBa MiAXOAU [0
BU3HAUE€HHS LbOTO MOHATTS: IIUPOKUK i By3bKUH. Tak, ofHI BUeHi-
KpHUMIHaJIICTH, TPAaKTYIOUM KpUMiHa/i3alilo WUPOKO, PO3yMIilOTh IHif
HEK He TUIbKU 3aKpillJIeHHA B 3aKOHi NMEBHUX O3HAaK HOBUX CKJAJiB
3JIOYMHIB, ajle W TMiABUIEeHHS BEpXHIX MeX CaHKLid 3a Bxe
KpuMiHasi3oBaHi [jiAHHSA, oOKkpeMi o0O6MeXeHHS B 3aCTOCYBaHHI
IHCTUTYTIB 3BiJIbHEHHS BiJi NMOKapaHHA IOA0 JesAKHUX KaTeropiu
3aCy/PKEHHX, KOHCTPYIOBAaHHf HOPM 3arajJbHOrO XapakTepy, L0
TATHYTb OiNIbLI LIMPOKUM CHEKTP HebaxKaHUX [Jisl Cy6’€KTIB MPaBOBUX
HacJiKiB BUMHEHOT0 3JI04UHY [7, ¢. 7]. [[pUXUJIBbHUKHN ApyTroro, 611
TpaJULiHHOrO TPAaKTYBAaHHA NOHATTA KpUMiHasi3aLii po3raajaTs Ii
K BifHeCeHHs 3aKOHOJABIeM IEBHUX CYyCHibHO HeOGe3MeuyHUx JisiHb
Jl0 yucsia 37104MHiB [8, ¢. 108-110]. B6ayaeTbcs 6isbil BipHUM By3bKe
PO3yMIHHA NOHATTA KpUMiHaJi3aLil.

YkpaiHa xapaKTepu3yeTbCs THUM, 110 Il TEpUTOPIA CKIALAETHCA 3
VHIKaJIbHUX 3€eMeJIbHUX pecypcCiB CHPUATIUBUX [JJI MiATPUMaHHSA
BUCOKOr0 piBHI BUPOOHUIITBA CiJIbCHKOTOCMOJAPCHKOI MPOAYKIiI.
be3cyMHiIBHO, OAHUM 3 TOJIOBHUX 3aBJaHb JepiKaBW, BiJ yCHilIHOroO
BUPIILIIEHHS KOTO 3aJIeXKaTh JOOPOOYT i 6e31meKa ycboro CyCHiJibCTBA, €
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HaiMHUH i epeKTUBHUIN 3aXUCT 3 OOKY Jlep>KaBH 3eMeJsIb — OCHOBHOTO
HallioHaJIbHOr'0 6araTCTBa, 110 NepebyBa€ MijJ 0COGJHUBOI0 OXOPOHOMD
fepxaBu (cT. 14 KoHctutyuii Ykpainu). OpHiero 3 dopm Takoro
3axUCTy € BCTAHOBJIEHHS IOPUAMYHOI BiZiNOBiAa/IbHOCTI 3a NOPYLIEHHS
BUMOT 3€MeJIbHOTO 3aKOHOJAaBCTBA 100 OXOPOHU i palioHaJbHOTO
BUKOPHCTAaHHA 3eMeJsb. Hallbinbil cyBopuM, a BifHNOBiJHO HaHGiabLI
JliN0BUM € KpUMiHaJ/IbHA BiATOBiAa/JbHICTh 32 HE3aKOHHE 3aBOJIOJiHHSA
IPYHTOBUM NOKPUBOM ([IOBEPXHEBUM IIapOM) 3eMeJib. ICHyBaHHS L€l
HOPMU BOAYa€TbCSA NOBHICTI0O BUNpaBAaHUM. lle migTBepAKyeTbcs
TEOPEeTUYHUMH NOJI0KEHHSIMU Ta NPAKTUYHUMU OKa3HUKaMU.
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CeBepuH OkcaHa OAeKCaHAPIBHA,
AOLLEHT KOdDEAPU KPMMIHAABHOTO MPABA TA KPUMIHOAOTIT OAKYAbTETY
MiATOTOBKM CDAXIBLLIB AAS MIAPO3AIAIB CAIACTBA
XAPKIBCbKOTO HALIOHAABHOIO YHIBEPCUTETY BHYTPILLIHIX CMPAB,
KOHAMAQT IOPUAMYHMX HAYK,

BoaoLwumH Baaum CeprilioBuy,
KYPCOHT 2-r0 KypCy dOAKYAbTETY MIAFOTOBKM GOOXIBLLIB AAS MIADO3AIAIB CAIACTBO
XApPKiBCbKOrO HALLIOHAABHOTO YHIBEPCUTETY BHYTPILLIHIX CMPAB

3ACTOCYBAHHS IHCTUTYTY 3ACYAXEHHSA
3 BUNPOBYBAHHSAM LWLOAO 3ACYAXEHUX YOAOBIKIB,
AKI € CAMOTHIMU BATbKAMMU

B ymoBax rymaHisauii Ta feMokpaTHsaii yKpalHCbKOIO CyCHiIbCTBa
MOMITHOK € TEHJEHIS J0 3BYXKeHHsS chepu 3acTOCYBaHHS HaNOi/IbII
penpecuBHUX 3aXOJiB KPHUMIHAJbHO-NIPABOBOTO BIUIMBY, NOAAJBIIOrO
BTIJIEHHS] TAKUX IPUHLIUIIB KPUMIHAJIBHOIO [1paBa fIK CIIpaBeJIMBICTb Ta
rymaHiam. [IpuksiazioMm Takoro BTiJieHHs € cTaTTi 75-79 KpuminanbHoro
KoJleKkcy YKpaiHu, L0 InepefbavyaloTb MOMJIMBICTb 3BiIJIbHEHHS Bif,
BiI0yBaHHS MOKapaHHA 3 BUNpoOyBaHHAM. Tak, y ct. 75 KK Ykpainu
3a3HAYEHO, 10 AKLO CyJ I[pU MpU3HAYEHHI IOKapaHHA y BUAI
BUIIPaBHUX POOIT, c/1yk60BOro 06MexxeHHs /151 BilCbKOBOCIY»KOOBIIiB,
06MeXXeHHsI BOJIi, a TaKOX N0306aBJieHHS BOJIi HAa CTPOK He GiJjblie
I'ATU POKIiB, BPaXOBYIOYHM TSKKICTb 3JI0YMHY, 0COOY BUHHOTO Ta iHLIi
06CTaBMHM CIpaBH, Ailijle BUCHOBKY IPO MOMJIMUBICTb BUIPaBJIEHHS
3acymxeHoro 6e3 BifOyBaHHA IIOKapaHHs, BiH MoXe HNPUUHATU
pilleHHss mnpo  3BiAbHeHHA Bifg  BifOyBaHHA NOKapaHHA 3
BUNIPOGYBAHHSAM.

OkpeMy yBary 3aKOHOJaBellb NPUAINSAE 3acCy[PKEHUM BariTHUM
>KiHKaM Ta *KiHKaM, IKi MalTh AiTel BikoM A0 ceMHu pokiB. CT. 79 KK
YkpaiHu nepejbayae MOXJIMBICTb Yy pa3i NpU3HaAuYeHHSl MOKapaHHA y
BU/JIi 0OMeXKeHHs BoJIi abo mo36aBjieHHS BOJIi BariTHUM >KiHKaM abo
JKiHKaM, fiKi MaloTh AiTed BiKOM [0 CEMU POKIB, KpiM 3acCyZKeHUX [0
no36aBJieHHs BOJII Ha CTPOK Gisibllle I'ATH POKIB 3a TSKKi i 0C06JINBO
TSDKKI 3JI0YHMHH, 3BIJIbHEHHSI TAaKUX 3acy/pKEHUX BifJ BiOYBaHHSA K
OCHOBHOIO, TaK 1 JOJAaTKOBOrO TIOKapaHHA 3 BCTAaHOBJIEHHAM
iCHUTOBOIO CTPOKY y MeXaX CTPOKY, Ha SIKUH 3TiJHO 3 3aKOHOM XiHKY
Moxe OyTH 3BiJIbHEHO BiJjf po60TH y 3B'AI3KY 3 BariTHicTIO, MoJioraMH i
Jl0 IOCATHEHHSA JUTUHOK CEMUPIYHOIO BIiKY.

OTxe, Mu 6ayuMmo, 10 iCHye peajbHa MOXJIUBICTD A5
3aCy/PKeHUX 3BUIBHUTHCA BiJi BiOyBaHHSA 3HAYHOI KiJILKOCTI

nokapasb. lle, B mepury 4epry, moB'si3aHo 3 THUM, IO 0C00a, AKY CY/,
© CesepuH O. O., BonowwuH B. C., 132
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BBaXKA€E 3a MOXJIMBe 3BIJIBHUTHU BiJi BifOyBaHHsS NOKapaHHSA 3

BUIIPOOYBAHHSM, Ma€ IIAaHC i 3MOry BUIPaBUTHUCA i 3MIHUTH CBOMO

[IOBEJIHKY Ha NpPAaBOCJYXHSHY, He BTpayalouu IIpU LbOMY CYCIiJbHO-
KOPHCHUX 3B'SI3KiB.

[Ipo6sieMaM 3BiJbHEHHs BiA  BifOyBaHHA IOKapaHHA 3
BUITPOGYBAHHSAM MPUCBSIYEHO BEJHKY KUIBKICTb POGIT TaKUX BYEHHX SIK
I.T. BoraTupbos, C. M. 3esb0B, 0. ®. KoaiTizgi, 0. 0. KHinkenko, I'. A. Kpurep,
B.A.Jlomako, B.0. MepkynoBa, €.C.Hasumko, B.B.CkubuLbKupy,
10. M. TkaueBcbkul, M. I. XaBpoHtok, I1. B. Xpsanincebkuii, C. B. YepkacoB Ta
iH. AJle, He3BaKal4ud HaA YMCJIEHHICTb Ipallb, ICHye Lle 3HayHa
KIJIBKICTb JUCKYCIMHUX aCMEeKTIB 1010 bOT'0 MUTAHHS.

OpHMM i3 TaKUX acleKTiB, 10 3aCJyrOBY€E Ha yBary, € MOXJIUBICTb
KIHOK, L0 MalwTb JiTed BIiKOM [0 CeMH pOKiB, 3BIJIbHUTUCA Bif,
BifiOyBaHHS IOKapaHHS 3 BUNPOOYBaHHAM, i BiACyTHiCTH Takoi
MOXJIMBOCTI ¥ 4OJIOBIKIB.

Taka nporajuHa y KpUMiHaJIbHOMY 3aKOHI TOBOPUTH IIPO Te, 1110
3aKOHO/|aBellb HaJla€ MepeBary iHIi y NUTaHHI BUXOBaHHA AiTel, i
THUM CaMHUM 0OMEXKY€E YOJI0BiKa y LIbOMY NpaBi. 3BUYAIHO, HE MOXKHA He
BiZI3HaYUTH, 10 B YKPAIHCbKOMY CYCIiJILCTBI ICTOPUYHO CKJIAJIOCh TaK,
1[0 OCHOBHA BifNOBiAa/IbHICTh 1[0/I0 BUXOBAHHS [JIiTEN MOKJaZeHa Ha
>KiHOK. Aste yuHHUM CiMelHUM KoJeKC YKpalHU BHU3HAYAE, 1[0 MAaTH i
6aTbKO MalOThb PiBHI mpaBa Ta 060OB'SI3KW 10J0 AUTHHU, HE3aJIEXKHO
BiA Toro, uu nepebyBaju BOHU y 1LIIO6I Mix coboro, i cT. 141 CK
YkpaiHu IpsAMO BKa3ye Ha Lie.

Kpim Toro, HaBiTh 3 OrJIAZly Ha Te, 110 CyJ, pajlie Bii1acTb JUTUHY
Ha BUXOBaHHS MaTepi HiX 6aTbKOBi, He MOXKHa irHOpyBaTH TOH aKT,
0 iCHYIOTb BUIIAAKH, KOJIU MaTepi AUTUHU HEMAE B XXUBUX, a00 BOHA
no36aBsieHa 6AaTbKiBCbKUX MpaB, abo MaTH Ma€ TaKe 3aXBOPIOBAHHS,
LI0 YHEMOXJIMBJIOE HaJie)XHEe BUKOHAHHS HeEK CBOIX 6aTbKiBChKUX
NpaB Ta 000B'A3KIB, i BUXOBAHHAM JUTHMHHU 3alMA€EThCsA caMe 6aTbKO
JUTHHU. B TakoMy pa3i B6GayaeTbCsl HeOOXiJHUM Hepe0aduTH y
KpUMiHaJIbHOMY 3aKOHI HOpMy, fKa 0 JaBaja MOXJHUBICTb
3aCTOCOBYBAaTH /[0 TaKUX 6aTbKiB 3BiJIbHEHHs BiJi BUKOHAHHSA
MOKapaHHS 3 BUIIPOOYBaHHSM.

Cnip Bif3HAUUTH, L0 BiAOMUM 6araTo pOKiB HaUIOMy NpaBy
IHCTUTYT 3acy[pkeHHs 3 BUNPOOYBaHHAM (YMOBHe 3acCy/KeHHs i
BiiICTpOUYKa BUKOHAHHSI BUPOKY), TpaHCchopMoBaHUN KpuMiHaibHUM
kojekcoM Ykpainu 2001 p. B oauH i3 BUJIB 3BiJIbHEHH Bij
BiI0yBaHHS NOKapaHHS - 3BiJIbHEHHS BiJ Bifl0yBaHHS MOKapaHHS 3
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BUNIPOGYBAHHAM, JJOCUTb aKTUBHO 3aCTOCOBYEThbCS B KpaiHax CHI, B
TOMY YMCJI 1040 6aThKIB, IKi CAMOCTIHHO BUXOBYIOTb [JliTEH.

Tak, Hanpukaaz, cr. 78 KpuminasbHoro kogekcy Bipmenii
nepeznbayvae, 110 CyJ, MOXe BiACTPOUMTU Bifj0yBaHHS NMOKapaHHA abo
3BIJIBHUTH BiJ] MOKapaHHS BariTHUX XiHOK a60 0ci6, siki maroms dimetl
gikom do mpbox pokie (3a BHHATKOM 0cCib, 3acy/KeHHUX [0
no36aBJieHHs BOJIi HA CTPOK 6iJibllle 'SITH POKIB 3a TSXKKi Ta 0CO6JIUBO
TSDKKI 3JI0YMHU) A0 JAOCATHEHHS HUMU TpUpiyHOro Biky. OfHak, SKILO
3acymxeHui (a), BifMoOBUBCA (/1ach) Bij AUTUHU abo nepesaas(s1a) ii go
JUTAY0ro OYAMHKY, abo yXWUJSETbCA BiJj BUXOBaHHS Ta MiKJyBaHHSA
npo Hei, mpo 1o ocoba Gysa MUCbMOBO MOINepeKeHa OPraHOM, L0
3/[lIICHIOE KOHTPOJIb 3a HEW, TO CYJ 3a KJIONOTAHHSIM LIbOIO OpPTaHy
MOXKe HAMpaBUTU 3aCy/KeHy 0Cco0y A BiIOyBaHHSA MPU3HAYEHOTO
nokapaHHs. [licas JocsArHeHHs1 AWTHHOW TpUpiuHOro Biky a6o ii
CMepTi CcyZA MoXe, BPaXOBYIOYM NOBEAIHKY 3aCy/[»KeHOTO, 3BIJIbHUTHU
Woro BiA BiAOyBaHHS NOKapaHHd YW 3aMiHUTH OiIbII M'SKHUM
NOKapaHHAM, abo HampaBUTU Horo Jjs BifOyBaHHS HeBiJOyTOl
YaCTUHU NOKapaHHS.

KpumiHanbHU#M 3akoH Kuprusepkoi Pecmy6uikv TakoX Hajae
npaBo CyJAy BiJICTPOYMTHU BifjOYBaHHS IOKapaHHS 4Y0JIOBIKOBi, 10
BUXOBy€e AUTHHY. B crarTi 72 KpuMmiHasibHoro kognekcy Kuprusii
Bii3Havya€eThbCH, 110 3acy/PKeHil BariTHIN »iHL|, xKiHIi,9Ka Ma€ JUTUHY
BikoM /10 14 pokiB, 3a BUHATKOM 3acy/»KeHHs A0 no36aBJieHHs BOJIi 3a
BUMHEHHS 0COGJMBO TSXKKOTO 3JI0UUHY, d MAKOMNMC, 40/108IK08I, WO Ma€
dumuHy 8ikom do 14 pokie i € camomHiM 6ambKOM, 32 BUHSITKOM
3aCy/PKeHHS 3a TSKKUU ab0 0CO6GJIMBO TSXKKHUU 3JI0YUH, CYJ, MOXe
BiICTpOUMTH BiAOyBaHHS TMOKapaHHA [0 [JOCATHEHHS JUTHHOH
YOTUPHAAUATUPIYHOTO BiKy. Ajle AKIIO TaKi 3acy/pKeHi BiIMOBUJIUCH
BiA OUTUHKM abo MpPOJOBXKYIOTb YXWIATHUCA BiJ 060B'A3KIB L[0J0
NiKJyBaHHS INpo Hel Micjas molepekKeHHS OpraHy, L0 3AiHCHIOE
KOHTPOJIb 3a HHUMH, TO CyJ 3a MNOLAHHAM LbOTO OpPraHy MoxKe
CKacyBaTH BiJCTPOYKY BiAOyBaHHA TMOKapaHHs 1| HampaBUTH
3aCy/PKeHUX 0 Micus Bifj0yBaHHsS NMPHU3HAYEHOro MokKapaHHs. [licid
JOCATHEHHA JUTHUHOI 4YOTHUPHAAUATUPIYHOTO BIiKYy CyJ, 3BilIbHSAE
TaKUX 3acyJ KeHUX BiJ BiZiOyBaHHs OKapaHHSA YU Bif HeBif6yTol ioro
YacTUHU ab0 3aMiHIOE HeBifOYTY YaCTHHY NMOKapaHHS OijJbll M'KUM
MOKapaHHSM, YK B3araji nNpuiMae pillleHHS MpPO HampaBJeHHs
3aCy/PKeHUX [0 BiJIOBIHUX YCTaHOB JJig Bifl0yBaHHSA HeBifOyTOl
YaCTUHU NOKapaHHS.
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Mae cxoxy HopMy i pociiicbkuid KpuminanbHui kopekc. Tak,
CT. 82 BKa3aHOro KOJeKCy rOBOPUThH MO Te, L0 3acyKeHill BariTHil
KIHL, KIHLI,fAKa Ma€ AUTHUHY BikoM o 14 poOKiB, 40/108IK08I, Wo Mae
dumuHy eikom do 14 pokie i € camoOmMHiM 6@MbKOM, 32 BUHSTKOM 3aCy-
JDKEHUX 10 0OMeXXeHHs BOJIi, M036aBJieHHs] BOJIi 3a 3JIOYUHU NMPOTH
CTaTeBOi HEJOTOPKAHOCTI HEMOBHOJITHIX, AKI He JOCATJIM YOTUPHAZL-
LATUPIYHOTO BiKy, 10 M036aBJIeHHs BOJIi Ha CTPOK 6Gijbie 5 pokiB 3a
TSDKKI Ta 0COGJIMBO TSKKi 3JI0MMHU MPOTHU 0COOH, CyJ, MOXKe BiZiCTpO-
YUTHU peasibHe BiIOYTTA MOKapaHHSA [0 JOCATHEHHS AUTUHOIO YOTHUP-
HaJIUSTUPIYHOrO BiKy. Y BUNAJKY, SIKIO TaKUH 3acyP)KeHUH BiMOBU-
BCS Bifi AUTHHU ab0 MPOJOBXKYE YXWIATHUCS Bifi 060B's3KiB 100 il
BUXOBaHHS MicJS NoNepe»)KeHHs1 OpraHy, U0 3JiMCHIOE KOHTPOJb 3a
HUMH, TO CY[ 32 IOJAaHHSM LbOT'O OPTaHy MOXe CKaCyBaTH BiZICTPOUKY
BiZIOyBaHHSI MOKapaHHsS i HANpPaBUTHU 3aCyPKEHOTO A0 Micusa Bimoy-
BaHHS MpPU3HAYeHOro mnokapaHHs. [licisi JOCATHEHHs JUTHHOK Yo-
TUPHAAUATUPIYHOIO BiKYy CyJ, 3BiJIbHSIE 3acyJ»KEHOr0 Bij Bif0yBaHHSA
MOKapaHHS YW HeBiZ6yToi WOro 4acTUHHU 3i 3HATTAM CYyAMMOCTi abo
3aMiHIO€E HEBiZIOY Ty YaCTHHY NMOKapaHHS GiJbIl M'SIKUM IOKapaHHAM.

Pecny6.iika KasaxcTaH Takox miluia cxoXuM HuIsixoM. Kpumina-
JbHUHN Kozekc KazaxcraHy mepezbavae, 1[0 3aCy/PKeHHM BariTHUM
KIHKaM CyJ, MOXe BiACTPOYMTH BiJj0yBaHHS NOKapaHHs [0 OJHOTO
POKY. 3acyZ»KeHUM >KiHKaM, fIKi MaloTb MaJIOJiTHIX AiTeld, ma 4o.108i-
KaMm, wo € bamvkamu-o0UHaKaMu, CyJ, MOKe BiICTPOUUTH BUKOHAHHS I10-
KapaHHS 0 N'ITH POKiB, ajie He GiJibllle, HXK [0 JOCATHEHHS JUTHHOIO
YOTUPHAUATUPIYHOTO BiKy. BkazaHUM ocobam, siKi 3acy/pKeHi o mo36a-
BJIEHHSI BOJIi Ha CTPOK OiJiblile I'ATH POKIB 3a TSKKI Ta 0COGJIMBO TSKKI
3JI0YMHU MPOTHU 0COOH, BiICTpOUKA BiI0YBaHHS IOKAapaHHS He HAZAEThHCSL.

OTxxe, 6a4MMO, 1110 iIHCTUTYT 3aCy/[>)KeHHs 3 BUNIPOOYBaHHSAM € aK-
TyaJIbHUM JJis 6araTbox 3apyb6i>KHUX KpaiH, i BiACTpouKa Bij0yBaHHSA
MOKapaHHS B LUX Jiep>KaBax JAOCUTb aKTUBHO 3aCTOCOBYEThCs. e mae
MOMJIMBICTb 3HAYHO 3MEHIIUTH KiJbKiCTb 6e3NpPUTYNbHUX AiTeH, Ai-
TeU-CUPIT, JJOCUTb CYTTEBO BIJIMHYTH Ha BUIIPABJIEHHS 3acCy/KEHUX,
[OJIETIUMTH NTpOoLeC IXHbOI pecoLiaaizanil.

BpaxoByouM BUKJ/I3JEHE BUILE, BBAKAETHCSA CJAYLUIHUM BHECEHHS
3MiH 0 KpuMiHasibHOro KoZekcy YKkpaiHy Ta BUKIaZeHHA cT. 79 KKy
HaCTYNHIN pefakuii:

«Ctatra 79. 3BiIbHEeHHA BiA BigOyBaHHA IOKapaHHA 3
BUIIPOGYBAHHAM BariTHHX KIHOK i XKiHOK, sIKi MaloTh AiTell BikoMm
0 CeMHU POKIB
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1. ¥ pasi npusHayeHHs NMOKapaHHA y BUJI 00MexeHHs BoJii abo
Nno36aBJIeHHs BOJIi BariTHUM JKiHKaM abo0 »iHKaM, sKi MaloTb JiTeH
BiKOM /10 ceMU POKiB, KpiM 3acy/>KeHUX [j0 1036aBJIeHHs BOJIi HAa CTPOK
6isbllle M'ATH POKIB 3a TSAXKKi i 0COBJMBO TSHKKI 3JI0YMHU, 4OJI0BiKaM,
0 BUXOBYWOTHb JiTell BIKOM A0 ceMu pOKiB i € caMmoTHIMH
6aTbKaMM, KpiM 3acyJ)KeHUX [0 MNo030aBjJeHHA BOJIi Ha CTPOK
Gi/Ibllle 'ATH POKIB 3a TAXKKI 1 0C0GIMBO TSXKKi 3JI0UUHH, Cy/i MOXKe
3BIJIPHUTHM TaKUX 3aCy/KeHUX BiJl BilOyBaHHS SIK OCHOBHOTO, TakK i
JOJAaTKOBOIO IOKapaHHA 3 BCTAHOBJIEHHAM ICIIMTOBOIO CTPOKY Y
MeXaX CTPOKY, Ha IKUH 3TiZiHO 3 3aKOHOM KiHKY MOXe OYTH 3BiJIbHEHO
Bii po6oTH y 3B'sI3Ky 3 BariTHICTIO, MoJioraMu i [0 JAOCATHEHHS
JAUTHUHOIO CEMUPIYHOTO BiKy.

2. Y pasi 3BisIbHeHHs BiJ| Bifi0yBaHHS MOKapaHHS 3 BUIIPOOYBaH-
HSM 0Ci6, mepeJ6ayeHNX YaCTUHOIO MePUIOK0 WLi€i cTaTTi, cy1 Moxe
MOKJIACTU Ha HUX 000B's13KY, lepef6ayeHi y ctaTTi 76 nporo Kogexcy.

3. KoHTpo/b 3a NOBeiHKOIO 3aCy/PKeHUX 3[iMCHIOETbCS KpUMiHa-
JIbHO-BUKOHABYOI0 iHCIEKIIi€LO.

4. licna 3akiHYeHHA iICIATOBOTO CTPOKY CYJ, 3aJIeXKHO Bij NoBefi-
HKH 3acypKeHoi 0C06M, 3BI/IbHSE ii Biji mOKapaHHsS a60 HaNpaBJIsi€ AJIs
BiZI0yBaHHS MOKapaHHs, IPU3HAYEHOTO BUPOKOM.

5. ¥ pasi, ko 0co6a, 3BiJibHEHA BiJ BiZj0yBaHHs NMOKapaHHSA 3
BUINIPOOYBAHHAM, BiIMOBUJIACA BiJ AUTHHMU, Nepefana ii B AUTAYUU
Oy MHOK, 3HUKJIA 3 MiCll NPOXXUBAaHHS, YXUJISIETbCA BijJi BUXOBaHHSA
JUTHUHY, JOT/SAAY 3a Helo, He BUKOHYE MOKJIaJleHUX Ha Hel cy0M 060-
B'sI3KiB 260 CUCTEMATHUYHO BYMHIOE MPABONOPYUIEHHS, [0 TOTATJIN 32
co6010 aiMiHICTPaTHUBHI CTATHEHHS i cBiAYaTh npo 1f HebaXkaHHs CTaTH Ha
LIJISIX BUIIPABJIEHHS, CYJ, 3a MOJAHHSIM KOHTPOJIIOIOYOr0 OpraHy Hampas-
JISIE TAKy OCOO0Y /151 BiZi0yBaHHS IOKapaHHS 3TiZJHO 3 BUPOKOM CyAy.

6. Ax1u1o 3acyskeHa 0co6a BUMHUIIA B Nepioj, iCIUTOBOTO CTPOKY
HOBUH 3JI0YHH, CYJ IpU3Haya€ Il MOKapaHHS 3a NpaBUJaMy, liepefoda-
YyeHUMH y cTaTTAX 71172 nporo Kogekcy».
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CemeHoros Irop BoroAMMHUpPOBUY,

QACMIPAHT XAPKIBCbKOTO HALOHAABHOTO YHIBEPCUTETY BHYTPILLHIX CMPOB
HaykoBum kepiBHUK: XXuTHMM OrekCcaHAP OAEKCAHAPOBMY,
npodbecop KaddeApPH KOMMIHOABHOTO MPABA TA KPHMMIHOAOTI OAKYAbTETY
NIATOTOBKM QOOXIBLLIB AAf MIAPO3AIAIB CAIACTBA
XaPKiBCbKOrO HALIOHAABHOIO YHIBEPCUTETY BHYTPILLIHIX CMPAB,
AOKTOP IOPUAMHHMX HAYK, AOLLEHT

AO NMPOBAEMU BU3HAYEHHSA 3MICTY TA 3HAMEHHA
«3AICHOCTI» 1K O3HAKU 3AO4YUHY, NEPEABAYEHOIO
CT. 164 KPUMIHAABHOTO KOAEKCY YKPATHU

1. CiM'a € OCHOBHMUM MpaBOBUM IHCTUTYTOM NO6GYAOBU
cycninbeTBa i AepkaBu. 3abesneyeHHs1 6J1aromno/y4dss Ta yMOB JJis
HOPMaJIbHOI'0 iCHYBaHHS BJIACHOI JUTUHU € IOPUAAYHUM | MOpaJIbHUM
060B’sI3KOM 06aTbKiB, MOpyIlIeHHs $fKOro 3a IeBHUX OOCTaBUH
XapaKTepu3ye MOBeJIHKY 0COOM SIK 3JIOUMH MpPOTU NpaB i cBobof
JIOJUHUA |1 rpoMaJiiHUHA - YyXWJeHHd BiJl CIJIaTH aJliMeHTIB Ha
yTPpUMaHHA JiTell ab6o » yxuieHHsa 6aTbKiB BiJf yTpUMaHHA
HENOBHOJIITHIX 260 HenpanesJaTHUx Aitei (cT. 164 KK Ykpainn).

2. KpuminasnbHa BignoBifanbHicTh 3a cT. 164 KK nepenbaveHa He
3a Oyjb-AKe, a JMIIe 3a 3JicHe HEeBHKOHAaHHS 0C000I0 CBOro
KOHCTUTYILiHHOTO M ciMellHOro 0060B’I3Ky 1040 MaTepiaJbHOI
MiATPUMKHU BJACHOI AUTUHU. YXUJIEHHS Bij cilaTyu asiiMeHTIiB (YU Bif
yTPHYMaHHS HENOBHOJIITHIX abo HempauesJaTHUX AiTel), sike He €
3JIiICHUM, He TSITHe KPUMiHa/JbHOI BiANOBiAasbHOCTI. TakKUM YHHOM,
O3HaKa «3JIiICHICTb» AJid 3a3HA4YE€HUX [JiIHb € KPUMIHOYTBOPIOIYOIO.
Came BoHa 6yJsia BpaxoBaHa MpU KpUMiHaJi3anii yxuieHHs Bif criaTu
BCTAHOBJIEHUX pilleHHAM CyAy KOIITIiB Ha yTpUMaHHA JAiTel
(anniMeHTIB), yxujeHHs 6aTbKiB Bifj yTpUMaHHS HENOBHOJITHIX a6o
HempauesZaTHUX JiTeH, 1o MepebyBalTh Ha ix yTpuMaHHi. 3a
BUCHOBKaMH BiJIOMOi AOCHIJHUII CydacHUX MPOo6JEM KPUMIHAIBHOTO
npaBa H. ®. Ky3HeloBoi, Taka prca NpoTUIIpaBHOI MOBEAIHKH 0COOH,
SK 3JIiCHiCTh mepebyBae (mopsij i3 TAKUMU COL[ia/IbHO HEOE3MEeYHUMHU
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XapaKTepUCTUKAaMHU [JiIHHA, K CUCTEMaTHU4HICTb, HEOJHOKpPATHICTB,
rpy6icTb) Ha TpeTbOMY Micli cepesl KPpUMiHOYTBOPIOIOYUX 03HaK. [Ipu
LbOMYy AKIIO CHUCTEMAaTHYHICTb, HEOJHOKPATHICTb BHU3HAYAKOTHCS
KiJIbKiCTIO mpaBomopyuieHb (BiJj ABOX Ta 6ijbllle), TO 3JiCHICTb
XapaKTepU3y€ETbCS MOPYLUIEHHAMHU Hicas odiliiHUX NolepemiKeHb y
BUJI pilneHHs cyy a6o 3po6sieHHX NpeJcTaBHUKAaMU Baaju [1, c. 216].
Biiache, caMe Tak T/yMaydTb 03HAKY «3JIICHICTb» IIOA0 YXWUJIEHHS BiJ
ciaTd  asiMmenTis M. H. KoprkaHCbKUH, BKasyloud, L0 «3JIiCHUM
HAa3WBAETBHCA YXUJIEHHS, KOJIM BOHO BYMHIOETBCA NiCJIA pilleHHA CyAy
abo MOCTaHOBHU CyAJli PO CIJIATy KOIITIB (a/siMeHTiB)» [2, c. 214]. Ha
nymKy M.l BaxaHoBa Ta B.B.Crammumca 3iicHUM € TpuBaje ab6o
CHUCTEMAaTHUYHE YXUJIEHHH BiJ CIIJIATU aJliMEHTIB, NOBTOPHICTb TAaKOr'0O
YXWJIeHHA 3a HafABHOCTI BiJNOBIAHUX NOIepeKeHb, NPUXOBYBaHHS
BUHHUM Micus cBoro mnepebyBaHHs Tomo[3, c. 150]. Ak 6ayumo,
¢daxiB1i NOB’A3YIOTH 3/ICHICTh YXUJIEHHS Bij CIJIaTH ajJiMeHTIiB 3 Horo
TPUBAJICTIO, 3 MOCAiZJOBHOI0, HACTIHJIMBOIO MO3UIIEI0 0COOH 100
MOpyLIEeHb CiMEHHOT0 3aKOHO/aBCTRBa.

3. [lng kBastigikanii 3J;104MHY, MOB’I3aHOT0 3 YXUJIEHHSIM 0COOH Bif
BCTAaHOBJIEHUX 3aKOHOM abo0 pillleHHSM CyJAy aJiMeHTHHUX IJaTexis,
MawTb OYTH BCTaHOBJeHi Bci 06’'€KTHUBHI M Cy0’€EKTHBHI O3HAKH
BiZIIOBITHOTO PUAMUYHOTO CKJIALY, I, 30KpeMa, TakKa fK 3JicHicTb. Ciif,
MOMITUTH, L0 B JOKTPUHI KpHUMiHa/JbHOro npaBa He chOpMyBasioCh
€IMHOTO NiJAXOAY [0 PO3YMIHHA MiCLi aHa/Ii30BaHOI XapaKTepUCTUKU
B CHMCTeMi 03HaK CKJaJly 3JI04MHY, NepeabadeHoro cT. 164 KK. Akio
3riflHO i3 yCTa/IeHOI0 MNPAKTUKOKW TJAYMayeHHd 3aKpillleHUuX B
KpUMiHaJIbHOMY 3aKOHi O3HaK 3JI04MHY, iHdopMallis npo Te yu iHIIe
MOCATAaHHS, Ky MicCTUTh Aucno3ullisg Hopmu Oco6samBoi yactuHu KK,
CTOCYeTbC abo O06’eKTUBHUX (006’€KT, IpeAMeT, TNOTepHiauy,
06’€KTMBHA CTOpOHA), abo CyO’EKTUBHUX (Cy0’eKT, Cy6'€eKTHBHaA
CTOpOHA) Horo CKJazay, TO 1010 OLiHKU Miclisl KaTeropii «3JicCHICTb» B
CUCTEMI O3HaK CKJaZy 3JIOUMHHOTO yXWJIEHHS BiJ| CIUIAaTH aJiMEeHTIB,
yiTKOI BU3HAYEHOCTI HeMae. BiTYM3HAHI mNpaBo3HaBLi 3/e6iNbIIOro
CXWJIbHI i1eHTH]IKYBaTH 03HAKY 3/TICHOCT] YXUJIEHHS 5IK XapaKTePUCTUKY
06’€KTUBHOI CTOPOHH 3JI04MHY, NepesbadeHoro cT. 164 KK. [IpuHaiiMHi, y
HAayKOBO-IIPAKTUYHUX KOMeHTapsax 40 KpuMiHa/ibHOrO KoZiekcy YKpaiHu
Ta y BigNOBiAHMX po3ainax mnigpyyHUKiB 3 Oco6iuBOI YaCTUHU
KpUMIiHa/JIbHOTO MpaBa YKpaiHU aHaJli3 3JIiCHOCTI YXWJIEHHSA Bif, CIJIaTH
a/iMeHTIiB Ha yTpPUMaHHA AiTel Ta yXuJeHHs 6aTbKiB Bif yTpHMaHHSA
HENOBHOJIITHIX 260 Hemnpale3JaTHUX JiTel Hal4dacTille 3/iHCHIOEThCS
caMe B XO/Ii pO3IJIAAY LbOTO eJIEMEHTY CKJIaJly nepebadyeHoro ct. 164
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KK 3s04uny [4, c. 492; 5, c. 88; 6, c. 136]. 3riaHo i3 npuUMITKO0O J10 CT.
164 KK VYkpaiHu, nmif 3/1iCHUM YXWJIEHHSIM BiJ CIUIATU KOLITIB Ha
yTpUMaHHA JAiTell (asiMeHTIB) caif po3ymiTu Oyab-ski JisiHHA
OOp>KHUKA, COpPsSMOBAaHI Ha HEBUKOHAHHA pillleHHA cyAy (mpuxo-
BYBaHHSI [JJOXOZiB, 3MiHY Miclil NMpPOXHUBaHHA YU Micus po6oTu 6e3
MOBiIOMJIEHHSI [Iep>KaBHOTO BHUKOHABIA TOINO), fKi NpU3BeENH [0
BUHHUKHEHHs 3a60proBaHOCTI i3 CIVIaTH TaKUX KOUITIB y po3Mipi, 1[0
CYKYIIHO CKJI3JaloTb CyMy BMIIAT 3a IIICTh MICALIB BiANOBIAHUX
maaTexiB). Ak 6a4MMo, 3aKOHOAaBellb TAaKOX PO3TJ/SAAAE «3JICHICTb»
Npu yXWIeHHi Bij cmaaTH aniMeHTIB $K 03HAKy 06'€KTHUBHY,
NOB’sI3yI04HM Il 3 TAKUMU 30BHILIHIMHU XapaKTepPUCTHKAMH 3JI0YHMHHOI
MOBEJiHKH, fAK «JiAHHA», «HEeBUKOHAHHHA pilleHHA», «BUHUKHEHHA
3a60proBaHoCTi», i3 MNEBHHUM pO3MipoM 30UTKY (AKUH CYKyIHO
JIOpiBHIOE 3a60proBaHOCTi 32 TPU MicALi).

4. IH1Ia TOYKa 30py 3 NPUBOAY NIPUPOJU O3HAKH «3JIICHICTH» 1100
YXUJIEHHS BiJi BUKOHAHHS aJliMeHTHUX 3000B’s13aHb NpeACTaBJsIE il K
Cy6’€EKTHBHY O03HAaKy CKJaJy 3JI0YMHY, BiJOBifa/bHICTb 3a AKUU
BcTaHoBJOE cT. 164 KK. 3okpema, B. C. CaBesibeBa BKasye: NOHATTHA
3n1icHocTi Mae 6Ge3nmocepefHE BiAHOLIEHHS [0 XapaKTEePUCTUKU
Cy0’eKTUBHOI CTOPOHM CKJaZy YXWJIEeHHS BiA CIUVIaTH aJliMeHTIB
[7,c.27]. Ha gymky 1. B. [laHTioXiHOi 3JIiCHICTb € KOHCTPYKTHBHUM
HNOHATTAM CcPOPMY/IbOBAaHOI 3aKOHOJABIEM IMiJCTaBU HNPUTATHEHHS
ocobu [0 KpUMiHaIbHOI BiJOBiZja/JIbHOCTI 3a YXWJEHHsS BiJ CIJIaTH
KOIUTiB Ha yTpUMaHHs, sKe Mae€ Oe3nocepefHE BiJHOLIEHHS [0
XapaKTEPUCTUKU Cy0’'EKTUBHOI CTOPOHU CKJIAaJZy 3/104HHY. [Ipu nibomy
JOCJIIAHULS BBAXKa€, 10 3JICHICTb BU3HA4YaA€E SKICHY XapaKTepPUCTUKY
JisIHHSl, WOr0 TPUBAJICTh Ta BOJAHOYAC HAroJIOUIye, L0 «B TakKid
XapaKTepUCTUL MICTUTbCA W 0co6JMBe CTaBJeHHs CyO’€EKTa [0
BUMHKY» [8, c. 111].

5. OueBUJIHO, TaKUH CTaH peuyel CKJABCSA y 3B'SI3Ky i3 THUM, 110
O3HAaKa «3JIICHICTb» TpUBaJUKA 4Yac HajJexajla [JO OLiHOYHHX,
BCTAHOBJIEHHSl SIKHUX 3aJIEXXUTb BiJj MaKCUMaJbHOT0 ypaxXyBaHHS BCiX
o6cTaBUH BYMHEHOro, a 3 iHmWoro 6oOKy - ¥ Big po3cyny
MpaB03aCTOCOBIA. Y 3B'3Ky i3 UMM Jedki iHO3eMHI JOCTiZHUKH
HaroJIoUlyBaJIM HaBiTb Ha JouinbHOCTi TpaHchopMauii kaTeropil
3JlicHOCTI 3 oOLiHOYHOI Ha ¢QopMaJbHO BH3HAYeHy, UIJISAXOM
nepeBeZieHHSA ii 3MICTy Yy KOHKpPeTHHUH CTPOK HEBUKOHAHHS KOHCTH-
TyliHOro 060B’A3Ky (ABa a6o Tpu MicAni), 3akiHYeHHS SKOrO
CAYKUTHUME TiJACTaBOXO /[Jid NPUTATCHEHHA [0 BiJANOBiAAJbHOCTI
[9,c.39]. Cnig 3a3HauMTH, IO B TAKOMY BHUINAAKy Ma€ BiJ0OyTHUCH
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3aMiHa O03HAaK{d «3JIICHICTb» 03HAKOK «TpUBaJiCcTb». [ligBoAsAYM
MiJICYMOK NPOBeleHOMY JAOCJI[P)KeHHIO CJIiJl HaroJOCUTU Ha TOMY, LIO
Taka BJIACTUBICTb, fK 3JICHICTb yXWJeHHSA BiJf 0060B’fI3KYy
aJiMEHTHO30060B’13aHOI0  0C06010, sfKa O000B'I3KOBO BXOJMUTb [0
XapaKTEPUCTUK O3HAK CKJIAJZy 3JI0YMHY, MepeadadeHoro cT. 164 KK,
Ma€ pO3IJIAAATUCh SIK IHTErPOBaHa, sika 06’ €JHYE 03HAKHU 00’ €KTUBHOI
CTOPOHM (TpHUBAJICTh yYXWJEHHs, 3MiCT AiH, siki BUMHSE ocoba, Cymy
3a60proBaHOCTi) Ta Cy6’'€KTUBHOI CTOPOHU (MPUYMHHU, 3 AKUX CYO'€KT
He BUKOHYE ajJliMeHTHe 3000B's3aHHS, SIKi CBilYaThb PO METY Ta MOTUB
YXUJIEHHS) 3a3HAa4€HOr0 MOCATaHHS.
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CuHraiscbka IHHaO BoAoAMMMPIBHA,

QCUCTEHT KadpbeAPU AAMIHICTPATUBHO-MPABOBUX TA KPUMIHAABHO-MPCBOBMX
ANCLUMMAIH KDUMMCBKOTO IOPUAMYHOTO IHCTUTYTY HALLIOHOABHOTO IOPUANMYHOTO
YHIBEPCUTETY IMEHI ApOCAaBA MyAporo,

KAHAMAQT IOPUAMYHUX HOYK, AOLLEHT

NMPONO3ULIT LLOAO BAOCKOHAAEHHA KPUMIHAABHOI
BIAMOBIAAABHOCTI LWLOAO HE3AKOHHO OAEP)XAHUX
YU MNIAPOBAEHUX MAPOK AKLLUZHOTO NOAATKY
TA TOAOTPAPIMHUX 3AXUCHUX EAEMEHTIB

KpumiHasibHa BiiNOBiJaJbHICTh 1]0/I0 HE3AKOHHO BUTOTOBJIEHHX,
OTpUMaHUX abo MiApo6JeHUX MapOoK aKIU3HOTO NOAATKY Ta roJiorpa-
diuyHuX eneMeHTIB 3a3Hasa 3MiH (y 2011 p.), o 6y/u cnpsiMoBaHi Ha
rymasisanito BifnoBigaabHoCTi; ¥ 2012 p. no3ulis 3aKkOHOAABLS Kap-
JAUHAJIbHO 3MIiHIOETHCSI CTOCOBHO BiJMOBIJHOTO 3JI0YMHY: NpUMa-
€TbCH pilleHHH NpPO CYTTEBE NOCHUJIEHHH BiZNOBIAAIBHOCTI Ta 3MiHU I
MiZICTaB, 110 CYNPOBOKYETHCSA BOJAHOYAC BHECEHHSM 3MiH 0 cTaTeH
199 Ta 216 KK Ykpainu.

Hamoro MeTol0 € BU3HaYeHHS NMUTAHHA JOLIJIBHOCTI IOCHJIEHHS
BiZIOBIJa/IBHOCT] 100 HE3aKOHHO BUTOTOBJIEHUX, OJEpPKaHUX YM
nipo6JIeHUX MapoK aKIM3HOro 360py Ta ix rosorpadidyHUX eJleMeHTIB
y KpHMMiHa/JIbHO-IPaBOBiM HopMi, nepef6aveHii ct. 199 KK Ykpainu 3
ypaxyBaHHSIM CyAOBOI MNpPAaKTUKU TNpU3HAYEHHS TMOKapaHb 3a
danplIyBaHHS MapoK aKLUM3HOro 360py Ta roJsorpadiyHUX 3aXUCHUX
€JIEMEHTIB.

[To-nepiue, € nopyuieHHsA NOCAILOBHOCTI y BU3HAY€Hi Ha3BU CTaTTI
Ta y BUKJaJleHH]i 3MicTy aucno3ulii, nepeabadenoi ct. 199 KK Ykpainy,
0 € IMOpyUWEeHHAM INpaBUJ 3aKOHOJAABYOI TeXHIKM BHUKJAJEHHS
KpHMiHa/IbHO-IPaBOBUX HOPM.

[lo-Apyre, Hey3ro/»KeHiCTb TepMIiHIB 3 IHIIMMU rajy3sMd IpaBa
(3okpeMa, MoJaTKOBOi), a caMe - MapKu aKLU3HOTO 360py, €Ki
BUKOPUCTOBYIOTH JIJIS1 MADKYBAHHSA aJIKOI0JIbHUX HAIOIB i TIOTIOHOBUX
BUPO6IB 3 TepMiHOM «MapKHU aKLM3HOTO MOJAATKYy», Nepend6adeHoro
[lopjaTkoBUM KojekcoM YkpaiHM 3ano3uWdyeHHs TepMIiHIB 3 IHIIMX
rajiysei npaBa (BpaxoBYyHOUH OJJAHKETHUN BUJ, HOPMH) MOBUHEH MaTH
HaJIeXXHY BiANOBIAHICTb IPU BU3HAYEH] BiZIIOBIAAIBbHOCTI.

[lo-TpeTe, CHiJIbHOIO O0O3HAKOK Tpolled I JepXaBHUX LiHHUX
namnepiB € JiKBiZIHICTb, BUKJ/IIOYEHHSIM BBAKAIOThCsl OiJIeTH JeprKaBHUX
JIoTepel, OCKIJIbKHY 3a/1eXKUTh BiJi BipOTiZJHOCTI BUTpallly, B TOH e yac
MapKH aKIIM3HOTro 360py Ta 3aXUCHI rosorpadivyHi eJleMeHTH He MalOTh
CIIIJIbHUX O3HAK 3 L€l KaTeropiero.
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[lo-yeTBepTe, y nonepefHii pegakuyii ct. 216 KK mozo HesakoHHO
BUTOTOBJIEHUX, OJlepKaHUX UM MiIp06JIeHUX MapoK aKIM3HOro 360py,
rosiorpagiyHUX 3aXUCHUX eJIeMEeHTIB CycHijJibHa HeOe3MeyHicThb
B6avasiacd B YOTUPHOX MOCATAHHSX: HE3aKOHHOMY BHUTOTOBJIEHHIO,
nipo6JieHHI0, BUKOpPUCTaHHIO ab6o 36yTy. HoBa pepakuis craTti
nependavyae CiM CycHmiJibHO-HeGe3NMeYHUX AiiHb cepesi IKUX BiJICYyTHE
«MiApo6JIeHHSI» Ta  «BUKOPUCTAHHS»,  BOJAHOYAC  J0JAIThCS
30epiraHHs, NpujbaHHS, NepeBe3eHHs, NepecuJaHHsS, BBE3eHHS B
Ykpainy. Ulofo He3aKOHHO BHUIOTOBJIEHHX, OJepXKaHUX YU
niJpo6/IeHuX MapoK aKLU3HOro 360py, rosorpadiyHUX 3axXUCHUX
eJleMeHTIiB BHOKpeMJIEHHS TaKUX /[ifdHb HiZicTaB He B6GA4YaeEMo,
OCKIJIbKM TNIpYU 3AiHCHEHHI KpUMiHa/bHO-NIPaBOBOI OLIHKHU Lie MOXXHa
BU3HAYUTH K FOTYBaHHA |0 30YTY.

[lo-’sAiTe, mosiBa y TEKCTI MeTH «BUKOPUCTAHHS MPU MPOAAXKY
TOBApiB» 3BY>KY€ CIEKTp Aii KpUMiHaJbHO-NIPaBOBOI HOPMU. BkasiBku
Ha L0 MeTy He icCHyBaJio y nonepeHiil pegakuii cratti 216 KK. MoxHa
NPUNYCTUTH, L0 HASABHICTb TaKoi 06OB’SI3KOBOI 03HAKU CyO €KTHUBHOI
CTOPOHHM, fIK «MeTa 36yTy» 3Mycu/Ja 3aKOHOJABLs Mepe0ayuTH
3a3HayeHy BUIle aJbTepPHATUBHY MeTy 3J04MHY. OfHaK, 1l HaABHICTb
3a MpaBWJIaMHM PaMaTHYHOTO TJyMadyeHHs CTOCYEThCA i mifpobieHol
HallioHaJIbHOI BaJIIOTH YKpaiHU Y BU/Ji 6aHKHOT YU MeTaJjleBOi MOHETH,
iHO3eMHOI BaJ/IIOTH, Jilep>KaBHUX IIiHHUX NanepiB 4M 6GiJeTiB AepkaBHOI
JoTepei. BBaxxaeMo 3ailBUM BU3HayaTU [JOJATKOBYy MeTy, siKa 3a
3HAUEHHSM € BYXKYOI0 y NOPiBHSIHHI 3 NMOHATTAM «MeTH 36yTy». Lle
JO3BOJIUTB YCYHYTH BiZl3Ha4eHe NPOTUPiYys.

[To-miocTe, BpaxOBYyIHOUM 3aKOHOJAaB4Yi 3MiHH, JOMNOBHIETbCA ©
KpUMiHa/JbHO-IIPaBOBAa XapaKTepPUCTHKA Cy6'eKTa aHaJi30BaHOIO
3jounHy. Tak, cy6’ekToM 3/704yMHY y ¢opMi He3aKOHHOrO
BUT'OTOBJIEHHSI MapoOK aKLM3HOr'0 360py Ta rojorpadiyHuX 3aXUCHUX
eJleMeHTIiB € TMpaliBHUKM CleliaJi3oBaHUX MigNPUEMCTB, {Ki
3[iMCHIOIOTD iX BUTOTOBJIeHHs. OTXKe, 3JI04MH, epebadyeHui ct. 199
KK, moxe BUMHSATHUCA i crieljia/iIbHUM Cy6’€KTOM.

[IpaBo3acTocoBYa Jif/IBHICTE € [3€pKaJioM BIPOBAJKEHHS
3aKOHOZABYUMX  HOBOBBEJEHb. Buuaruu BUGIPKY  BHMPOKIB
KpHUMIiHaJbHUX CIIpaB, Ky IPOBOJAUJIU 3 YPaxyBaHHAM perioHaJIbHOI' O
po3snoziny YkpalHU BU3HAYUJIH, 1O CYyAJI He IPU3HA4Yal0Th peaJlbHOr 0
CTPOKY IOKapaHHS y BHJI Mo36aBjieHHd BoJli y pa3i BYMHEHHA
HEe3aKOHHUX [id I10J0 HEe3aKOHHO BUTOTOBJIEHUX, OJEpPXXaHUX YU
nipo6JeHUX MapoK aKLM3HOro 360py, rojorpadiyHUX 3aXHMCHUX
eneMeHTiB. PakTuyHO 18 % cmpaB No 3aKiHYEHHI0 KPHUMiHAJBHOTO
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NpoBa/pKeHHS NpU3HaYaJla MOKapaHHA 3 3aCTOCYyBaHHAM cT. 69 KK y
BUJi ITpady K OCHOBHUHM BUJ, IOKapaHHs, iH1i 82 % - npu3HayeHHA
nokapaHHsa 3 3actocyBaHHA cT. 75 KK YkpaiHu 3 mnpusHaueHHSAM
icnutoBoro cTpoky. OT)e, He BU3HAIOTb MiJABUILEHOrO CTYMNEHIO
CyCIiJIbHOI He0e3MeYHOCTI He3aKOHHUX [il I[00 BUTOTOBJIEHUX,
O/lep’KaHuX YM MiJJpo6JeHuX MapoK aKU3Horo 360py, rosorpadiyHux
3aXMCHUX €JIEMEHTIB 1 CyAaAdi, TOMy IIOCHJIEHHA I[IOKapaHHA He
BU3HAETbCA [JIEBUM 3aX0JOM IMpOTHJII BIANOBIZHOMY 3JIOYHHY.
[lepekoHani, 1o cJaiff COpAMOBYBaTH 3yCWLIA HOPOTHAIl Ha
YA0CKOHaJIeHHS] 3aXMCHUX eJIEMEHTIB, 11106 YCKJIaJHIOBAJI0 MOX/IUBICTb
iX BUTOTOBJIEHHS i 6YJI0 EKOHOMIYHO BKpal HEBUTIAHUM, a He LLISXOM
MOCUJIEHHS IOKapaHHSI.

BpaxoByroouyn BuJ AUCNO3ULI] KpHUMiHa/JIBHO-MPAaBOBOI HOPMHY,
nepeg6aveHoi c¢T. 199 KK Ykpainu (6;1aHKeTHA), HEO6XiJHO IPUBECTH
TepMIHOJIOTIIO ¥ BIZIIOBIAHICTh 3 YUHHUM 3aKOHO/,AaBCTBOM BiZIIOBiHO
Jlo noJ10keHb [loAaTKOBOTO KOJeKCy YKpaiHU), a caMe 3aMiCTb «MapKu
aKLIM3HOTO 360py» BKa3aTH Ha «MapKH aKILU3HOTO MOoAATKy». Takox
BiAMOBi/IHE yTOYHEHHs CJiJ 3ilcHUTH B cT. 156 Ta 164-5 KnAll, ne
BUKOPHUCTOBYIOTHCS MOHATTS «MapKH aKI[U3HOTO 360py».

[IpoBesieHe [OCHiPKeHHS HaJajJo HaM MiACTaBU 3pPOOUTH
BUCHOBOK IIPO HEOOXiZiHICTb NepebaueHHsI OKPEMOT0 CKAaLY 3JI0UUMHY
100 MiApo6JeHUX MapoK aKLU3HOrO0 MOJATKY Ta roJsorpadiuyHux
3axXUCHUX eJIeMEHTIiB 3 IepeAbadyeHHSIM aJbTepPHATUBHOI CaHKLii 3
BU3HAUYE€HHSM OCHOBHOIO NNOKapaHHA y BUJI WITpady, 06MexeHHs BOJIi
Ta mo36aBjeHHsA BoJi y 4.2 cT. 216 ( nepepb6aveHi kBasiidikyroui
O03HaKu TmepeHecTH [Jo 4.3 cT. 216 KK) y Takii pegakuil:
«BurotoBsieHHs,, 36epiraHHs a6o 30yT HE3aK