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Y[IK 343.233+343.233.3

Anppiit Mukosaaiiosuy AIIEHKO,
JIOKTOP IPUAUYHUX HAYK, JOLEHT
(Xapkiscvkuli HayioHabHUT yHigepcumem
8HympiwHix cnpas, Xapkis)

OBCTABHMHH, 1110 BUK/IIOYAIOTb 3ACTOCYBAHHA
KPUMIHAJ/IBHOI BIATIOBIAA/IbHOCTI TA IHIIUX
3AX0AIB KPUMIHA/TbHO-ITPABOBOI'O XAPAKTEPY

Ha nidcmasi anasisy npunucie yuHHo20 KpumiHaabHoz2o kodekcy
YkpaiHu, a makox npakmuku 3acmocy8aHHs lio2o desikux noJ/o-
JHCEHb BUOKPEM/IEHO | BUBYEHO pe2/1IamMeHmo8aHi 3aKOHOM o6cma-
BUHU, W0 BUK/AIOYAIOMb MONCAUBICMb 3CMOCYBAHHA KPUMIHAL-
Hoi eidnosidasibHocmi ma iHwux 3ax00i8 KpumiHA/bHO-NPABO-
8020 xapakmepy. Bpaxosyryu ompumaui pesysbmamu, chopmy-
/Ib0BAHO 8/1ACHI Y3020/1bHIO0YI BUCHOBKU

Kawuoei caosa: kpumiHaabHa 8idnogidanbHicms, 3ax00u KpUMIHAAbLHO-NPABOBO20

xapakmepy, 06CmasuHu, Wo SUKAYAMb KPUMIHAALHY 8I0N08i-
da/1bHicMb.

IlocTaHoBKa npo6JieMUd. KpuMiHa/IbHUM 3aKOHOZABCTBOM YKpaiHU Tepej-
fGadyeHa HM3KaA 3aX0/[iB KPUMiHA/JbHO-IIPABOBOTO XapaKTepy, siKi 3a CBOIM 3MicTOM
MOXYTb OyTH KapaJIbHUMU | HEKapaJbHUMH, ajle IPUMYCOBUMH UM 3a0X04yBaJIb-
HUMU 260 TaKHMMH, 1110 3aCHOBaHI Ha r'yMaHiCTUYHMX 3acafiax i HeIOiJIbHOCTI 3/1iHc-
HeHHsI KpUMiHaJIbHOTO MpoBa/pkeHHs. [lepeyciM Tpeba BKas3aTH, 1110 3aCTOCYBaHHS
I[UX 3aXO/IiB SIBJISIE COOOI0 Jis/IbHICTh YIIOBHOBaKEHUX OPraHiB uM oci6 (cymy, caij-
4oro abo MPOKypopa) 11o/[0 NPUHHATTS K 3aKpiNJIeHHs Y BiZIMOBiAHOMY mpolLecy-
aJIbHOMY JJOKYMEHTi OCTaTOYHOT0 pillleHHs PO MPU3HAYeHHs], 3aMiHy, TOM IKIIIEeH-
H, IPOJIOBXKEHHS, IPUIIMHEHHS Y1 BU3HAUYEHHS perJiaMeHTOBaHUX 3aKOHOM IOpHU-
JUYHUX HACJI/IKIB BYNHEHOT'0 3JIOYMHHOTO UM 30BHi CX0KOT0 Ha HbOTO AisIHHSA a60
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CcycniibHO HebGe3nmeuyHoro JisHHs, nepeadadeHoro 0co6/iMBo0 YacTUHOW Kpumi-
HaJIbHOTO KoJlekcy YKpainu (masi — KK Ykpainu). 3ayBaxkuMo, 1110 KapaJibHi 3aX0U
KpUMiHaJbHO-MIPABOBOr0 XapakTepy (pi3Hi BHUAM NOKapaHb) 3aBX/JAW peasidy-
I0TbCS B MeXaX TaKOro CKJIaJHOrOo coliiaJibHOro GpeHOMeHY, SK KpHMiHa/bHa BiJ-
NOBifa/bHiCTh. BogHO4Yac HekapaJibHi, ajle IPUMYCOBI YU 3a0XO4yBaJibHI 3aX0/1
abo Taki, 1110 3aCHOBaHi Ha I'YMaHICTUUHUX 3acajilaX Ta HeJOUiJbHOCTI 3/[iHCHEHHS
KpPHUMiHa/JIbHOTO NMPOBa/KEHHS, MOXKYTh 3HAaXOJUTU CBOIO peasizaliilo 1K B MeXax
KpUMiHa/IbHOI BifnoBifganbHOCTi (4. 4, 5 cT. 74, cT. cT. 75-79, 80, 81, 84, m. 2 u. 1
cT. 93,96, cT. 967-96% 4. 1 cT. 105 KK Ykpainu), Tak i mosa uumu (ct. 17,4. 1, 2 cT. 31,
CT.36-43,45-49,m. 1 4.1 ¢cT. 93, cT. 96° 4. 1, 2 cT. 97 KK Ykpainu). ¥ 11boMy KOHTEKCTi
J0[aMo, 10 JAiSJIbHICTh i3 BXHUTTS 3aX0ZiB KPHUMIiHaJIbHO-NIPAaBOBOTO XapaKTepy
Bifl0yBa€TbCsA y 4iTKiM MocaijoBHOCTI, TO6TO 3a CTafisiMH, §IKi, y CBOIO 4epry,
NpOXOAATH MeBHI eTanu. OHAaK y NPOLEC] TAKOI AiSAJIBHOCTI, HA 1i OKpeMUX CTaisfAX
i eTanax, MOXXyTb BUHUKHYTH CUTYallii, [0 YHEMOXKJIUBJIIOIOTh 3aCTOCYBaHHA K
KpPUMiHa/JIbHOI BiZIOBiIaJIbHOCTI, TaK i BXXUTTSA OKPEMHX 3aXO/liB KPUMiHaJIbHO-
NpaBOBOTO XapaKTepy, 1110 MOTEeHL[iiHO MOXKYThb OYTHU peasi3oBaHi no3a ii MexxaMHu.
Taki cuTyalii 3yMoBJIeHI pi3HOro poAy o6GCTaBUHAMM, SKi BigobparkeHi y HU3II
cratell sik 3arasbHoi, Tak i Oco6sarBoi yactTuHu KK Ykpainu. Y cnenianbHiil jgiTe-
paTypi BifICyTHA €JHICTb JyMOK LI0A0 NepesiKy [UX 06CTaBUH, KpUTePiiB, 1[0 MO-
KyTb OYTH MOKJaJleHi B OCHOBY IX BHSIBJIEHHS], BU3HAYeHHsS NPaBOBOi MPUPOAU
OKpeMHUX i3 HUX. Y 3B’A3KYy 3 LIUM BUOKpEeMJIEHHS i JOC/i/PKeHHs [JUX 0O0CTaBUH €
BeJIbMU aKTyaJIbHUM i KODUCHUM SIK 3 TEOPETUYHOI, TaK i 3 MPAaKTUYHOI TOYOK 30pY.

AHaJsti3 ocTaHHIX JKepeJt i my6Jikanin. Y JOKTPUHI BITYM3HSAHOTO KPUMi-
HaJIbHOTO NpaBa BUHECEHE Ha PO3IVIAJ MUTAHHS, 30KPEMa, Y KOHTEKCTi BUKJ/IIOYEeH-
HS 3aCTOCYBaHHS NOKapaHHS, 6e3mocepeiHbO po3risaAanocs B poboTtax B. B. AHTu-
noBaiB. . AHTUnOBa. TeOpeTUYHUM i MPAKTUYHUM acleKTaM aHasi3y 06CTaBUH, 1[0
BUKJIIOYAIOTh KPUMiHa/IbHY BiINOBiJa/IbHICTh, 30KPEMa, Y 3B’I3KY i3 BUKJIIOUEHHSIM
3JIOYMHHOCTI AifIHHS, HEOCYJHICTIO, HEJOCATHEHHSIM BiKy, 3 1KOr0 MOXXe HacTaBa-
THU KpUMiHaJIbHA BiANOBiJabHICTB, NpucBa4eHi npaui 0. B. baysina, B. M. Bypaina,
I. B. ’Kyk, B. B. Jlens, A. A. My3ukuy, JI. M. [lantox Ta iH. Po3po6ku BKasaHUX aBTOPiB
CTaJId HAyKOBO-TEOPETUYHUM MiAIPYHTAM JaHol ny6sikauii. HopMaTHUBHY X OCHOBY
JLOCJIiPDKEHHS CKJIaJIo KpUMiHaJ/IbHe Ta KpUMiHa/IbHe IpoljecyajibHe 3aKOHOaBCTBO
Ykpainu.

MeTa nji€i cTaTTi nossArae y BUOKpeMJIeHHI I1IiJIiCHOI rpynu perjiaMeHTOBaA-
HHUX 3aKOHOM OOCTaBMH, L0 BUKJIOYAIOTh 3aCTOCYBAaHHS KPUMiHaJbHOI Bi/NOBi-
JaJIbHOCTI Ta iHIIKX 3aX0/1iB KpUMiHa/IbHO-NIPABOBOI'0 XapaKTepy, i popMy/itoBaHHI
BJIACHUX y3arajbHIOIOYMX BUCHOBKIB.

Bukjaz 0CHOBHOro Mmarepiaay. O6CTaBHHHY, 1110 BUKJIIOYAOTh KPpUMiHAIbHY
Bi/INOBiIa/IbHICTh Ta BXKUTTH iHIIUX 3aX0/[iB KPpUMiHaJIbHO-TIPABOBOT'0 XapaKTepy, —
ne nepenodavyeni KK Ykpainu Bunasku, B AKUX YHEMOXJIUBJIOETbCA ab0 He J0MycC-
KAaETbCS 3aCTOCYBaHHS KPHUMIiHAJbHOI BiANOBIAAJIbHOCTI i BXHUTTA OKpPEMUX
KapasIbHUX | HeKapaJIbHUX 3aX0/jiB KpUMiHaJbHO-IPaBOBOI'0 XapaKTepy.

OnpantoBaHHsA cneniaabHOl JiTepatypu [2; 3; 4; 5; 9; 10; 11] Ta a”asi3 noJio-
»keHb YMHHOT0 KK YKpaiHu 103B0JIsi€ BUOKPEMUTU HACTYNHI 06CTAaBUHH, 3 AKUMU
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6e3mnocepeHbO MOB’sI3aHe BUKJ/IIOUEHHSI KpUMiHaJbHOI BifimoBigaibHOCTI. [lo-miep-
uie, nepebyBaHHs 0COOU MijJ, Yac BUMHEHHS CYCHiJIbHO HeO6e3Me4YHOoro AifHH, me-
penobadeHoro KK Ykpainu, y cradi HeocyJHOCTi a60 BUMHEHHS [isIHHS, 30BHi CX0-
»)KOT'0 Ha KpUMiHaJ/IbHe NMPaBONOPylLIeHHs. 3p0o3yMiJio, 10 0coba, Ka nepebyBa€ y
CTaHi HEOCYJHOCTi, He mijJisirae KpuUMiHa/JbHIA BiZIOBiAa/IbHOCTI, OCKiJIbKKM BOHA
He € cy6’eKTOM 3/104MHY (4. 1 cT. 18, 4. 2 cT. 19 KK Ykpainu). ¥ TakoMy pasi a0 Hel
3aCTOCOBYIOTHCSI MPUMYCOBI 3ax0/lM MeAWYHOro xapakTepy (cT. 92-95 KK Ykpai-
HU). BuMHeHHS X /[ifiHHS, 30BHI CX0XKOTO Ha KpHUMiHa/bHe MNpaBOIMOpPYILIEHHS,
MOXKe CBi[YUTU MPO HASABHICTb OOCTABHUH, 1[0 BUK/IOYAIOTh 3JIOYUHHICTb JisTHHSA
(ct. 36-43, 4. 1 ct. 433 KK Ykpainu). ¥ n1poMy acnekTi KpuMiHa/bHA BiAIOBiAa/b-
HICTb BUKJIOYAETHCS, OCKIJIBKU iCHYIOTh MiJICTABH /JIs1 BXXUTTS TaKUX 3a0X04yBaJlb-
HUX 3aX0/liB KPUMiHaJIbHO-IIPAaBOBOT'0 XapaKTepy, 1110 3aCHOBaHi Ha CTUMYJIIOBaHHI
coliaJIbHO NPUMHATHOI i JONYyCTHMOI MOBEJIiIHKM 0COOH, sIKa JIMIIe 30BHi CX0Xa Ha
3JIOYMHHY.

[To-Apyre, BUKJIIOYEHHS KPUMiHAJIbHOI BiNIOBIAAJIbHOCTI 3yMOBJIEHE TAaKOX
Jl0GPOBIZIBHOIO BiZMOBOIO 0COOH BiJi BAMHEHHS KPUMIiHAJbHOIO MPAaBONOPYLIEHHS
Ha CTafisxX nonepeaHboi 3JI04MHHOI AisibHOCTI (cT. 17, 4. 1, 2 cT. 31 KK Ykpainu).
CJIOBOCIIOJIyYEeHHS «He MiJJIsra€ KpuMiHa/JbHiM BiZMOBiAaIbHOCTI», 110 CTAHOBUThb
3MICT LIUX 3aKOHO/|aBYMX IIPUIKCiB, BOUEBU/b, 03HAYAE, 1110 0C06a HE IPUTATYETHCS
Jl0 KpUMiHaJbHOI BiZIMOBIJaJIbHOCTI, TOGTO 0COOi y BCTaHOBJIEHOMY 3aKOHOM I10-
pPAAKY He TIOBiAOMJISIETHCA Mif03pa y BUMHEHHI KPUMiHAJbHOI'O MPAaBONOPYIIEHHS
(m. 14 4. 1 ct. 3 KpuMiHa/ibHOTO NpPOlLlECYya/IbHOTO KOJEKCY YKpaiHu). Y 3B’3Ky 3
UM TBep/pKEHHSI OKpEMUX HAayKOBLIB MPO Te, 1110 J06POBiJbHA BilMOBa BUCTYIIAE
MiicTaBOIO 3BiJIbHEHHS BiJ KpUMiHa/bHOI BignoBigasbHOCTI [3, c. 92], HA Haly
JIYMKY, € CYMHIBHUM, aJiKe fIKIL0 0c06a He NPUTATYETbCA A0 BiJNOBiJambHOCTI, ii
HeMOXXKHa i 3BIJIbHUTH BiJ] Takoi BignoBiganbHoCTi. KpiM TOro, okpeMi npeicTaBHUKH
CYAAIBCHKOTO0 KOPNYCYy CHpaBeAJIMBO 3ayBaXKYIOTh, 110 MepeJsiik BUIAAKIB, KOJU
ocoba MoxKe OYTH 3BiJibHEHA BiJ, KpUMiHa/IbHOI BiiNOBia/ibHOCTI, BCTAHOBJIEHUH
cT. 45-49 KK Ykpainu. [lo BKa3aHOTO MepeJsiiky He BiiHeCeHO J06POBibHY BifMOBY
0ocobu Bif, A0BeJleHHS KPUMIiHAJbHOTO MPaBOMNOPYLIEHHS [0 KiHIf, OCKIJIbKU
BignmoBigHo A0 4. 1 cT. 31 KK Ykpainu ocoba y pasi f06poBijibHOI BiiMOBHY B3arasi
He MiAJisrae KpuMiHa/ibHiM BignoBigasbHoCTi [12]. BapTo 3BepHyTH yBary u Ha Te,
1110 TOTYBAaHHA /10 3JI0YMHY ab0 3aMax Ha 3JI0YMH fIK BU/AU HE3aKiHUEHOI0 3JI0UMHY
BU3HAIOTbCS TaKUMHU JIMILE 3a YMOBH, 1110 3JI0YMH He OYy/10 J0BeJeHO A0 KiHIA 3
MPUYUH, SKi He 3a/1eXaJ/iy Bij BoJli BUHHOTO [6, c. 205]. Y BuUNajKy 3 106pOBiJIbHOIO
BiZIMOBO10 M0>KEMO BECTHU MOBY NPO T€, 1110 3JI0YHMH HE JOBOAUTHCA A0 KiHIS He 3
MPUYUH, SIKi He 3a/1eKaJ/Iy Biji BoJ1i BUHHOT0, a, HABIaKH, 3 BJacHOI BoJli oco6u. OTxe,
y pasi 406poBiNbHOI BiAMOBU KpUMiHa/IbHA Bi/INOBiJa/IbHICTh BUKJIIOYAETHCS cCaMe
yepes BiZICYTHICTB y [1isIX 0COOU CKJIa/ly He3aKiHUeHOr0 3JI0UMHY SIK TAKOT0 — CKJIaAy
rOTyBaHHS [JI0 3JI0UMHY 200 CKJIaAy 3aMaxy Ha 3JI0YUH.

[lo-TpeTe, He AOMYCKAETHCA 3aCTOCYBaHHSA KPUMiHa/IbHOI BiIOBIAAIbHOCTI
BHACJIiIOK 6€3yMOBHOTrO 3BiJibHEHHS1 0COOU BiJi KpuMiHa/bHOI BiimoBigasibHOCTI
(ct. 45,46,48,49,4.5cT. 1104, 4. 2 c1. 111, 4. 2 c¢T. 114, 4. 3 cT. 175, 4. 4 cT. 212, 4. 4
CT. 212%, 4. 6 cT. 258,4. 6 cT. 260, 4. 3 cT. 263 Ta iH. KK Ykpaiuu).
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[lo-yeTBepTe, KpUMiHaJIbHA BifNOBiga/NbHICTb (Y JeIKUX BUINAAKaX) BUKJIO-
4aeTbcd okpeMuMH npunvcamu Koncrutynii Ykpainu. Tak, 3rigHo 3 4. 1 cT. 61 Oc-
HOBHOT'0 3aKOHY YKpaiHU HiXTO He MOxKe OYTH ABidi NPUTATHEHUN 10 IOPUIUYHOI
BiZiNOBiAa/bHOCTI OAHOTO BU/ly 3a O/IHE 1 Te caMe NpaBomnopyiieHHsA. Ocoba He Hece
BiZIOBi1a/IbHOCTI 3a BiIMOBY JlaBaTH NMOKa3aHHs ab0 MOsSICHEHHS 1[0/0 cebe, YeHiB
ciM’i 4YM 6JIM3bKUX POAUUIB, KOJIO IKMX BU3HAUYAETHCSA 3aKOHOM (4. 1 cT. 63 KoHCcTH-
Tyuii YKkpainu). lli KOHCTUTYIIilHI 10J10’KEeHHS 3HAX0/ISITh CBOE 6e3MocepeHE Bijl0-
OpakeHHs B 4. 2 CT. 7, 4. 2 cT. 385, 4. 2 cT. 396 KK Ykpainu. [I[puuomy, 3 TOUKHU 30py
KpUMiHa/JIbHOT'O MpaBa, 3i 3MicTy 4. 2 cT. 385, 4. 2 cT. 396 KK YkpaiHu B6a4a€eThCs,
1110 cepeJl HeoOXiTHUX 06’ EKTUBHUX i Cy0'EKTMBHUX 03HAK CKJIAY 3JI0YHHY, IKUH €
€IMHOI0 1 JOCTAaTHBOIO MiICTAaBOI0 KPUMiHaJ/bHOI Bi/iMOBiAA/IbHOCTI 3a 3aKiHYeHUH
3JI0YMH, BiZICYTHIN TaKul eJleMeHT 3JI0YHHY, IK CYO'EKT, a Lie A€ MiJicCTaBU TOBOPHU-
TH, 1110 CKJIaZly 3aKiHYeHOTO KPUMiHaJbHOTO MPaBONOPYLIEHHS SIK TaKOT0 HEMAE, a
OT>Ke, KpUMIiHaJIbHA BiZIOBIAAJIBbHICT BUKJ/IIOYAETHCS.

HapemTi, no-n’ate, KpuMiHa/ibHA BiINOBiJa/IbHICTh BUKJIIOYAETHCS Y 3B’ A3KY
3 HasBHICTIO JUMJIOMAaTUYHOTO iMyHiTeTy (4. 4 cT. 6 KK Ykpainu). Okpemi HaykoBLi
CTBEPXKYIOTD, 1110 4. 4 cT. 6 KK YkpaiHu Ha/seXuTh [0 iHIIUX BU/IiB 3BiJIbHEHHS BiJ
KpUMMiHa/IbHOI BiJIOBiJa/IbHOCTI, 3 UMM, HAa Hallle NepeKOHaHHs, MOTOAUTHUCH He
MOXHa. 3riZjHO 3 YUHHUM KPUMiHaJbHUM NPOLeCyalbHUM 3aKOHOJABCTBOM YKpai-
HU 3BiJIbHEHHS BiJi KpMMiHaJBHOI BiZiMOBiaJIbHOCTI MOXe OYTH 3/1iliCHEHO JHIlie
cynoM. lle cBiguUUTBH Npo Te, 110 CY/, Y 3MO3i 3aCTOCYBAaTH 3BiJIbHEHHS JIAIIE MiCJI
NpOBEJIEHOr0 BiJIMOBIJHOTO JIOCY/JOBOTO PO3CJi/lyBaHHS, ¥ MexXaxX SKOTo 0cobi y
BCTAHOBJIEHOMY 3aKOHOM MOPS/IKY MOBiJOMJISETHCA PO NiZl03py Y BUNHEHHI KPU-
MiHaJIbHOronpaBonopyueHHs.[IpoTe BUHMKaE3aNUTaHHA: « IKUMYHMHOM 0CO6aMOXKe
Oy THU 3BiJIbHEHA BiJl KpMMiHaJIbHOI BiANIOBi1a/IbHOCTI, K10 HA Hel He MO PIOEThCS
BiTUM3HsIHA KpHMiHaJ/ibHa WOPUCAUKLIA?». K Bimomo, BigmoBigHO A0 cT. 29 Bi-
JleHCbKOI KOHBEeHIil Mpo AUIJIOMaTUYHi 3HOCHUHU 0C06a AWUIJIOMAaTUYHOTO areHTa
HeJlOTOpKaHHAa. BiH He migJsisArae apemTty a6o 3aTpUMaHHIO B KOAHIA dopmi.
YactuHoto 1 cT. 31 3a/ekyapoBaHO, L0 AUIJIOMATUYHUNA areHT KOPHUCTYETHCS
iMyHiTeTOM Bij, KpMMiHaJNbHOI IOPUCAUKIII JepKaBU nepebyBaHHs. 3rigHOo 3 4. 1
cT. 13 llos102keHHA PO AUIJIOMAaTHUYHI IpeJCTaBHULTBA Ta KOHCYJIbCbKI YCTaHOBU
iHO3eMHUX Jlep:kaB B YKpaiHi IlaBa AUINJOMAaTUYHOrO NpPEeACTaBHUILTBA i 4JeHU
JUIIJIOMAaTUYHOTO MEPCOHAYy KOPUCTYIOTbhCH IMYHITETOM BiJi KpUMiHAJIbHOI, afMi-
HiCTpaTUBHOI IOPUCAUKITI YKpalHU Ta OPUCAUKILI Cy[iB YKpalHU y IUBIJIBHUX
cnpaBax. OTke, MpolecyalbHO 3BiJIbHUTH 0COOY BiJl KpUMiHA/IbHOI BiiTOBiJa/ibHOCTI
y 3B’I3Ky 3 JUIJIOMaTUYHUM IMYHITETOM BKpa# ck/aaJHO. TOMy y I1IbOMY BUNAAKY
MOXKHa BECTH MOBY JIMIIEe NP0 BUKJIOUEHHS 0COOU 3-MiJi OPUCAUKIII BiTUM3HAHOI
KpuMiHa/bHOI I0cTHILil. Lle 03Ha4ag, 1110 He 3aCTOCOBYETHCS HE TiIbKA KpUMiHaJbHA
BiZioBiAaNbHICT, @ ¥ iHIII 3aX0AX KPUMiHAJbHO-NPABOBOT'0 XapaKTepy, y TOMY
YU CJIi | 3BIJIbHEHHSA BiJi KPpUMiHAJIBHOI BiZINOBi1aIbHOCTI.

IIlo cTocyeThbCsA 06CTaBUH, SIKi BUKJ/I0Yal0Th MOXKJIUBICTb 3aCTOCYBaHHS OKpe-
MHUX 3aXO/iiB KpUMiHa/bHO-IIPAaBOBOTO XapaKTepy, TO 3a3HAaYMMO, 1110 BOHU pemnpe-
3eHTOBaHI NepeAyciM 06CTaBUHAMUY, 1110 BUKJIIOYAIOTh MOXJIUBICTb 3aCTOCYBaHHAM
KapaJsIbHUX 3aX0/liB KpUMiHa/IbHO-IPAaBOBOI'0 XapaKTepy — NokapaHsb. Lli o6cTaBuHY,
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K y>Ke 6y/10 BKa3aHO paHille, KOMILJIEKCHO AOC/i/>KeHi i mpoaHaJ/i3oBaHi B MOHO-

rpadii B. B. AuTunoBaiB. I. AHTunoBa. Ha AyMKy HayKoOBIIiB, 06CTaBUHH, IKi BUKJIIO-

YalTb 3aCTOCYBaHHSA NMEeBHUX BUZIB nokapaHHs, BU3HadyeHi KK Ykpainu. Humu €

TakKi, Ki 3 OMJIIAY Ha COlLijiaJIbHi, HPUAMYHI UM iHILII YAUHHHUKHA YHEMOXKJIUBJIIOIOTH

abo po6/ATL HENOLIIBHUM YW HeepeKTUBHUM 3aCTOCYyBaHHS OKpPEMOIo BHUAY

MoKapaHHs1 Ao mneBHoi Kateropii oci6 [1, c. 180]. Hampuksiaj, BUKJIIOYAETbCS

3aCTOCYBaHHS MOKapaHHA y BUAI:

mtpady - /10 HEMOBHOJITHIX 0Ci6, SIKi He MalTb CaMOCTiHHOI0 J0X0Jy, BJACHUX
KOUITiB 260 MaiiHa, Ha siIKe MOXKe OYTU 3BepHeHe CcTArHeHHs (4. 1 cT. 99 KK
Ykpainu);

rpoMajJicbKUX pobiT — 1o iHBaJiAiB nepiioi abo Apyroi rpynu, BariTHUX »iHOK, 0cio,
SIKi IOCATJIU MEeHCIMHOTO BiKy, BINCbKOBOCY>KOO0BI[iB CTPOKOBOI C1y»K0U (4. 3
cT. 56 KK Ykpainu);

BUNPABHUX POOIT — A0 BariTHHUX KiHOK, »KiHOK, sIKi mepebyBalTh y BiANYCTLi MO
JIOrIAAy 3a AWTHHOIO, 0 Hempale3JaTHUX, A0 0cCib, Ki He AO0CAT/IW IIiCT-
HaJ|UATH POKIB, Ta TUX, Ki JOCATIU NEHCIHHOTO0 BiKYy, a TaKOX /|0 BiliCbKOBO-
CJIy>KOO0BIIiB, 0Ci6 PsAJOBOro i HaYaJbHUIBKOTO CKJAaAy Jlep)kKaBHOI Cay»K6u
cnenjasbHOro 3B’I3Ky W 3axuUCTy iH$opMalii YkpaiHu, npauiBHUKIB npaBo-
OXOPOHHUX OPraHiB, HOTAPIyCiB, IPUBAaTHUX BUKOHABLIB, CYAiB, IPOKYPOPIB,
aIBOKATIB, [AepKaBHUX CJAYKOOBIIiB, MOCAJOBHUX 0Ci6 opraHiB MiclieBoro
camoBpsiiyBaHHA (4. 2 cT. 57 KK Ykpainu);

CJy>K00BUX OOMeXKeHb [IJisi BiMCbKOBOCJYKOOBIIB — A0 BiMCbKOBOC/Y>KOOBI[iB
CTPOKOBOI C/IY»0H, 10 0Ci6, IKi € [UBIIBHUMHU 0CO6GAaMU HAa MOMEHT OCTAaHOB-
JIEHHSI BUPOKY, HEMMOBHOJITHIX (CT. 58, 4. 1 cT. 98 KK Ykpainu);

apeuTy - 0 oci6 BikoM J10 iCTHAJLATH POKIB, BariTHUX »KiHOK, KiHOK, SIKi MalOThb
JliTed BikoM 10 ceMH pokiB (4. 3 cT. 60 KK Ykpaiun);

0OMeKeHHsI BOJIi — JI0 HEIIOBHOJIITHIX, BariTHUX 2KiHOK i »KiHOK, fKi MaloThb JiTeH
BIKOM [0 YOTHUPHAAUATH POKiB, A0 0Ci6, AKi AOCATIM NeHCiHHOro BiKYy,
BiliICbKOBOC/IY>KOOBI[iB CTPOKOBOI CAy»0U i A0 iHBaJiJiB mepuoi i Apyroi
rpynu (4. 3 cT. 61 KK Ykpaiuu);

JIOBIYHOT'0 1M036aBJIEeHHs BOJIi — Z10 0Ci6, SIKi BUMHUJIU 3JI0UMHHU ¥ Billi A0 18 pokiB,
i mo oci6 y Bini moHaz 65 pokiB, a TaKOX J10 KiHOK, sIKi OYJIM y CTaHi BariTHOCTI
i/l Yac BYMHEHHS 3JI0UMHY a60 HA MOMEHT MIOCTAaHOBJIEHHS BUPOKY, a TAK0XK
y BUIIAJIKy, epeadbadyeHoMy 4. 4 cT. 68 KK Ykpainu (4. 2 cT. 64 KK Ykpainu)
TaiH. [1, c. 91-95]. logamo, 1110 yci 06CTaBUHH, sIKi BUKJIOYAIOTh 3aCTOCYyBaHHS
MoKapaHb, OCAIAHUKY KaacuikyoTh 3a: 1) cy6’eKTOM; 2) BUAOM MOKapaHb;
3) cmoco6oM 3aKOHOAABYOI KOHCTPYKIil, a TaKoX B acleKTi 60poTbOU 3
OKpeMUMHU BUJIaMHU 3JI04HHIB [1, c. 37-141].

Jlo o6cTaBMH, L0 BHUKJ/IOYAIOTh 3aCTOCYyBaHHS HeKapaJbHUX 3ax0/iB
KpPUMiHa/JIbHO-IIPAaBOBOIr'0 XapaKTepy, HajexaTh Taki, [0 3a HOpMaMu po3fiay IX
3aranbHoi yactTuHu KK YkpaiHu BUKJII0YAIOTh MOXKJIUBICTh 3BiJIbHEHHS 0COOU Bif
KpUMiHa/bHOI BifimoBigaibHOCTI. 30KpeMa, 3rifgHo 3i cT. 45-48 KK Ykpainu Takoo
06CTaBUHOI0 € BUMHEHHS 0C00010 KOPYMI[iHOr0 3JI0YMHY, IKUMHU BBaXKalOThCS
3JIOYMHH, nepeadaveni ct. 191, 262, 308, 312, 313, 320, 357, 410, (y Bunmagky ix
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BUMHEHHS LIJSAXOM 3JIOBXKMBAHHS CJIY>KOOBHM CTaHOBULIEM), a Takox cT. 210,
354, 364, 364!, 3652, 368-369% niboro Kogekcy. Kpim Toro, anasnis amicty ct. 49 KK
YkpaiHu 3acBifiuye, 1110 06CTaBHMHOIO, SIKa BUKJIYAE MOXKJIUBICTb 3BiJIbHEHHS BiJ
KpUMiHa/IbHOI BiINIOBi/Ja/IbHOCTI y 3B’I3KY i3 3aKiHUEHHSM CTPOKIB JaBHOCTI, € BUM-
HeHHsI 0C006010 3JIOYMHIB MPOTHU OCHOB HallioHaJ/IbHOI 6e3neku Ykpainu (cT. 109-
114' KK Ykpainu), a Takok MpOTH MUpPY Ta 6Ge3neku JjioacTBa (cT. 437-439 i 4. 1
cT. 442 KK Ykpainu).

3a3Ha4MMO TaKOX, 110 Y BUMAaJAKy BUNHEHHS CyCliJIbHO HEGE3MEeYHOro [lisiH-
HS 0Cc006010, IKa He Jl0cArJIa BiKy, 3 AKOTO MOX<e HacTaBaTHU KpUMiHaJibHa Bi/OBI-
JaJIbHICTh, pa30M i3 BUKJIIOYEHHSM KPUMiHaJbHOI BiINOBiAAJIbHOCTI, HE [0MYyCKa-
€TbCS 1ije i 3BIbHEHHSI TaKoi 0co6u Bif KpuMiHa/IbHOI BiZiIOBiAa/IbHOCTI Ta MoOKa-
paHHs HanigcTaBi npunucis, nepegdbadeHuxd.1ct.971i4.1ct. 105 KK Ykpainu. Y Tako-
My pasi 0 HeMOBHOJITHBOI 0COOU 3aCTOCOBYIOThCS JIUIIE IPUMYCOBI 3aX0/11 BUXOB-
Horo xapakTepy (4. 2 cT. 97 KK Ykpainy, ct. 498-502 KIIK Ykpainu).

OkpeMy rpyny 06CTaBHH, 1110 PO3IVISAAAIOTHCS, CTAHOBJISATD Ti, 1110 BUKJIIOYAIOTh
MOXJ/IMBICTh 3aCTOCYBaHHS 3aXO/iB KpHUMiHa/JbHO-MPAaBOBOTO XapaKTepy A0 HOpH-
JUYHUX 0Ci6. HasiBHICTh TaKUX 0OGCTAaBUH YHEMOXKJ/IMBJIIOE 3aCTOCYBAaHHS 0 IOPU-
JIMYHOI 0COOM SIK MPHUMYCOBHUX 3aX0/liB KPUMiHaJbHO-PABOBOI0 XapakKTepy (CT. 967,
968, 96° KK YkpaiHuu), Tak i 3axo/iiB, 1110 3aCHOBaHi Ha HeAOLIJbHOCTI 3[iHCHEHHS
KpuMiHa/sbHOro npoBapkeHHs (cT. 96° KK Ykpainu). 30kpeMa, BUKJII0YAETHCS 3aCTO-
CyBaHH$ 3aX0/[iB KPUMiHaJIbHO-IPAaBOBOT0 XapaKTepy abo TaKUX OKpeMUX IX BU/IB:

a) mrrpady, kKoHbickalii MaliHa, JikBigauil - 70 JepKaBHUX OpraHiB, OpraHiB
BJaAu ABToHOMHOI Pecny6siiku KpuM, opraHiB MicuieBoro caMoBpsiAyBaHHS, Op-
raHisaniif, CTBOpeHUX HUMM Y BCTAHOBJIEHOMY NOPSAKY, 1[0 TOBHICTIO YTPUMYIOTh-
Cs1 32 paxyHOK BiJINOBiIHO Aep>KaBHOTO YU MiclieBoro 61o/keTiB, GOH/IB 3arasib-
HOOOOB’I3KOBOI'0 JIep>KaBHOTO COLiaJIbHOTO CTpaxyBaHHs, POHAY rapaHTyBaHHS
BKJIaZiB Qi3UYHUX 0Ci0, a TAaKOXX MDXKHApPOAHUX OpraHisalliii, y pasi BUMHeHHs ix
YIIOBHOBAXKEHUMMU 0COO6AMHU BiJl ix iMeHI Ta B iX iHTepecax 3JI04HHIB, nepeJbadyeHux
cT. 209i306,4.1i2cT.368%4.112 cT. 368% cT. 369 1 3692 KK Ykpainu, a6o y Bunaz-
Ky He3abe3euyeHHsI BUKOHAHHSA MOKJ/a/IeHUX Ha yIOBHOBaXKEHY 0CO0Y 3aKOHOM a60
YCTAaHOBYUMHU JJOKYMEHTaMU IOPUAAYHOI 0COOU 060B’A3KIB 1110/10 BXXUTTS 3aX0/iB i3
3anobiraHHsA KOPyIii, 1[0 TPHU3BeJIO 40 BUNHEHHS OJHOTO i3 BKa3aHUX 3JI0YUHIB;

6) mwtpady - 10 IPUAUIHUX 0Ci6, BKa3aHUX ¥ 4. 2 cT. 96* KK Vkpaiuu, y pasi
BUMHEHHS IX YIOBHOBa)XEHUMHU 0cob6aMu Bij iMeHi Ta (abo) B iHTepecax TaKHX
IOpUIMYHUX 0Cib 3/7I04MHIB, epeadadeHux cT. cT. 109, 110, 113, 146, 147, 160, 260,
262,258-258% 436, 436,437,438, 442, 444, 447 KK Ykpainu;

B) mTpady, koHdickalii MaiiHa, JikBiganii - 10 PUJUYHUX 0Ci6, BKa3aHUX Y
4.49. 11 2 cT. 96* KK Ykpaiuy, y pasi 3aKpUTTS KpUMiHaJbHOIO MPOBA/XKEHHS L[0/10 iX
YIIOBHOBAXKE€HUX 0Ci0 y 3B’A3KY 31 3Bi/IbHEHHSIM BiJj KpUMiHA/IbHOI BiZITOBi1a/IbHOCTI;

r) koHoickauii MaiHa, JikBigauil - A0 IOPUAUYHUX OCi6, BKa3aHUX y 4. 2
cT. 96* KK Ykpainu, y pa3i BUMHeHHs iX yIOBHOBa)>KeHUMH 0co6aMU Bij| iMeHi Ta B
iHTepecax TaKUX IOPHAUYHUX 0Ci6 3/I0YHHY, epeadadyeHoro 4. 4. 2-4 cT. 159! KK
Ykpainuy;

) mwrtpady, koHdickanii MmaiHa, JiKBigalii - 70 IOPUAUYHUX 0Ci6, BKa3aHUX
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y 4. 4. 11 2 ct. 96* KK Ykpainu, y 3B’13Ky i3 3aKiHUeHHSIM CTPOKIB ZaBHOCTI ix
3aCTOCYBaHHS NOPSAJ, 3 HAABHICTIO JaBHOCTI NPUTATHEHHA [0 KPUMiHa/IbHOI Bijo-
BilasbHOCTI iX yIOBHOBa)KEHUX 0Ci6 BHACJ/AiZ0OK NMepepuBaHHs Mepebdiry JaBHOCTI
(Take BUKJIIOUEHHSI MOXJIMBEe B 0OBHHYBaJIbHOMY BUPOKY CyAy, B IKOMY iX yIOB-
HOBa)keHa 0cob6a 3a3HAa€ KpUMiHaJIbHOI Bi/IMOBiAaIbHOCTI);

€) 3BiIbHEHHs WOPUAUYHOI 0COOU BijJ 3aCTOCYBaHHSI 3ax0[iB KpUMiHaJ/b-
HO-TIIPAaBOBOTO XapaKTepy - 1010 PUAUYHHUX 0Ci6, BKazaHux y 4. 1 i 2 ct. 96* KK
YKpaiHy, y 3B’I3Ky 3 HasIBHICTIO AABHOCTI NPUTATHEHHS [0 KPUMiHaJbHOI Bijl-
MOBIiIa/IbHOCTI IX YIIOBHOBaXKEHUX 0Ci6 BHAC/I/JOK NepepuBaHHS Nepebiry JaBHOCTI
pa3oM i3 3aKiHUeHHSIM JJaBHOCTI 3aCTOCYBaHHS W00 TaKUX HOPUAUYHUX OCiO 3a-
X0/liB KpUMiHaJIbHO-NIPaBOBOT0 XapaKTepy.

BHCHOBKHY Ta mepCrHeKTHBH NOAAIbIINX AOCAiAXKeHb. [liicyMOByIOUYU BU-
LleBUKJIaJleHe, 3a3Ha4YUMO, 1110 YMHHU U KK YkpaiHnu MicTUTB 0J10>keHHS, BpaXOBY10-
YH 3MICT IKMX MO>KHa BUOKPEMHUTHU HU3KY 0OCTABUH, 1[0 BUKJIIOYAOTh 3aCTOCyBaH-
HSl KpMMiHaJIbHOI BiZNTOBIJ@/IbHOCTI Ta OKPEMHX 3aX0/1iB KPUMiHAaJIbHO-TIPAaBOBOTO
xapakTepy. TaKMMH BBaXKalOThCsA: 1) mepeOGyBaHHSI 0COOM Mif 4ac BUYM-HEHHS CY-
CIIVIbHO HeOe3Mme4yHoro AisHHs, nepegbadeHoro KK Ykpainu, y cTaHi HeocyaHOCTI
(4. 2 ct. 19 KK Ykpaiuu); 2) BUMHEHHS [IisIHHSI, 30BHi CX0KOTO Ha KpUMiHaJIbHe
npasBonopyiieHHst (cT. 36-43, 4. 1 cT. 433); 3) HasABHICTh JOGPOBIJIBbHOI BiIMOBHU
Bi/l BUNHEHHS KPUMiHA/IbHOTO MPAaBOMOPYLIEHHS Ha CTa/lisIX MONepPeAHbOI 3JI0YHUH-
Hoi gisibHOCTI (cT. 17, 4. 1, 2 cT. 31 KK Ykpainu); 4) 6e3yMoBHe 3BiJIbHEHHS Bif
KpUMiHa/bHOI BifimoBigaabHOCTI (CT. cT. 45, 46, 48, 49 KK Ykpaiuu); 5) peanizariis
okpemux npunuciB Konctutyuii Ykpainu (4.1 cT. 61, 4. 1 cT. 63), 1110 3HAX0ASITh CBOE
Bifjo6pakeHHs B 4. 2 CT. 7, 4. 2 cT. 385, 4. 2 cT. 396 KK Ykpainu; 6) HasBHICTb AU-
mioMatu4yHoro iMmyHitety (4. 4 cT. 6 KK Ykpainu). /lo 06¢cTaBuH, 1110 BUK/JIIOYAIOTh
MOXKJIUBICTh 3aCTOCYBaHHS OKPEMMUX 3aXOZ[iB KPUMiHaJbHO-IPaBOBOTO XapaKTepy,
HaJleXKaTh Ti, 32 HAABHOCTI IKUX YHEMOXKJIUBJIIOETHCS 3aCTOCYBaHHA: 1) pi3HUX BU-
JiB mokapasb (4. 1 ¢T. 99, 4. 3 ¢T. 56, 4. 2 cT. 57, cT. 58, 4. 1 cT. 98, 4. 3 cT. 60, 4. 3
CT. 61, 4. 2 cT. 64 KK Ykpaiuu); 2) 3BiibHEHHSI 0COOH Bifi KpUMiHaIbHOI BiZjITOBias1b-
HOCTI 32 HOpMaMH, nepejibaueHUMHU po3AisoMm IX 3aranbHoi yactuHu KK Ykpainu
(cT. 45, 46, 47, 48, 4. 5 cT. 49 KK Ykpainu); 3) 3ax0/1iB KpMMiHaJIbHO-IPABOBOI'0 Xa-
paKTepy [0 PUAUIHUX 0Ci6 (CT. cT. 963-96° KK Ykpaiuu). HapeiuTi, Ha micTaBi mpu-
nuciB4.1cT. 971i4.1 cT. 105 KK Ykpainu BUK/II0UAaEThCSI KpUMiHa/IbHA Bi/IMOBiAa/ b-
HICTb i MOXKJIMBICTb 3aCTOCYBaHHSA 3BIJIbHEHHA BiJl KpUMiHa/JIbHOI Bi/ITOBIJAJIbHOCTI
¥ MOKapaHHA y BUINAJAKY BUYMHEHHS CYCHiJIbHO He6e3MeyHoro JissHHA 0co601o,
fAKa He JocdAIVla BiKYy, 3 KOIO MOXXe HacTaBaTH KpHUMiHaJIbHA BiZOBIJaJBHICTD
(4. 2 cT. 97 KK Ykpainy, cT. cT. 498-502 KIIK Ykpaiuu).
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CIRCUMSTANCES PRECLUDING THE IMPLEMENTATION OF CRIMINAL LIABILITY
AND OTHER MEASURES OF CRIMINAL AND LEGAL NATURE

On the basis of the analysis of the regulations of the current Criminal Code
of Ukraine and the practice of implementing its certain provisions the author has
distinguished and analyzed regulated by the law circumstances precluding possibility
of implementing criminal liability and other measures of criminal and legal nature, and
on this basis has formulated own generalizing conclusions.

It is noted that the circumstances, which preclude the application of criminal
liability and other measures of criminal and legal nature, are instances regulated by
the Criminal Code Ukraine, when, if they are present, it is impossible or not permitted
to use criminal liability and some punitive and non-punitive measures of criminal and
legal nature.

It is emphasized that punitive measures of criminal and legal nature (various
types of penalties) are always realized within such a complex social phenomenon as
criminal liability. However, non-punitive, but compulsory or incentive measures or those
that are based on humanistic principles and irrationality of implementing criminal
proceedings, can find their realization both within the criminal liability (p. 4, 5 of the
Art. 74, Articles 75, 79, 80, 81, 84, c. 2, p. 1 of the Art. 93, 96, Articles 967-96°, p. 1 of the
Art. 105) and out of its limits (the Art. 17, p. 1, 2 of the Art. 31, Articles 36-43, 45-49,
c. 1, p. 1 of the Art. 93, the Art. 96°, p. 1, 2 of the Art. 97).

In this regard the author has noted that criminal liability is precluded under
the current Criminal Code of Ukraine in cases if: 1) a person is in the condition of
irresponsibility while committing socially dangerous offense under the Criminal Code
of Ukraine (p. 2 of the Art. 19 of the Criminal Code of Ukraine); 2) committing an act
similar to a criminal offense (Articles 36-43, p. 1 of the Art. 433); 3) there is the presence
of voluntary refusal of committing criminal offense at the stages of previous criminal
activities (the Art. 17, p. 1, 2 of the Art. 31 of the Criminal Code of Ukraine); 4) there is
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unconditional exemption from criminal liability (Articles 45, 46, 48, 49 of the Criminal
Code of Ukraine); 5) implementing some requirements of the Constitution of Ukraine
(p. 1 of the Art. 61, p. 1 of the Art. 63), which are reflected in p. 2 of the Art. 7, p. 2 of the
Art. 385, p. 2 of the Art. 396 of the Criminal Code of Ukraine; 6) there is the presence of
diplomatic immunity (p. 4 of the Art. 6 of the Criminal Code of Ukraine).

The group of circumstances that preclude the applicability of certain measures of
criminal and legal nature is represented by the circumstances precluding the possibility
of using: 1) different types of punishments (p. 1 of the Art. 99, p. 3 of the Art. 56, p. 2 of
the Art. 57, Art. 58, p. 1 of the Art. 98, p. 3 of the Art. 60, p. 3 of the Art. 61, p. 2 of the
Art. 64 of the Criminal Code of Ukraine); 2) exemption from criminal liability under the
norms set forth in the Section IX of the General Part of the Criminal Code of Ukraine
(Articles 45, 46, 47, 48, p. 5 of the Art. 49 of the Criminal Code of Ukraine); 3) measures
of criminal and legal nature to legal enteties (Articles 96°-96° of the Criminal Code of
Ukraine).

It is separately noted that criminal liability and the possibility of applying
exemption from criminal liability and punishment based on the requirements stipulated
by p. 1 of the Art. 97 and p. 1 of the Art. 105 of the Criminal Code of Ukraine are excluded
in case of committing socially dangerous acts by a person, who has not attained the age
of criminal liability (p. 2 of the Art. 97 of the Criminal Code of Ukraine, Articles 498-502
of the Criminal Procedural Code of Ukraine).

Key words: criminal liability, measures of criminal and legal nature, circum-
stances precluding criminal liability.
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