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JIiB 1 300piB. 3HAYHUM KPOKOM CTaJI0 CTBOPEHHS [ poMaliChKUX paJi MpH IEep:KaBHUX OpraHax, ske OyJio 3armpo-
BajpkeHo [locranoBoro Kabinery MinictpiB Ykpaiau Bim 03.11.2010 p. Ne 996. 4.11.2014 p. Oyno npuiiHATO
ITonoxxenHs po rpoMaaceky pamry npu JIDC Yipainu.

3a0e3neucHHs eDEKTUBHOTO 3TyUYCHHS CY0’ €KTiB TOCIIOIaPIOBAHHS JI0 MPOIIECiB BIOCKOHAIICHHS MUTHOTO
KOHTPOJIIO Ta ONTHUMIi3aIii poOOTH OpraHiB JOXOIB i 300piB HAACTh 3MOTY JOCSTTH 3HAYHUX JTOCSITHEHb. Bo-
HU, K Cy0’ €KTH Ha SIKUX 0€3ITOCepeIHhO CIPSMOBAHA MisUTEHICTH OPTaHiB JOXOIB 1 300piB 3 1HIIOT, IPOTHIIE-
JKHOI CTOpOHM 0avath €(heKTUBHICTh, JOCKOHAJICTh, MONUIBHICTD 1 JIOPEYHICTh TAKOI1 AISUTBHOCTITA HEIONIKH.
3BiCHO, 1HKOJIM HEBIIOBOJICHHSI Cy0’€KTIB TOCIOAApIOBaHHS MO30aBJICHO JIOTIYHOT'O, KOHCTPYKTUBHOTO IOSIC-
HEHHJI, IPOTE MIMCHO MOTPiOHO 3a0e3medyBaTy IIOMNHY, Ha SKiF BOHM MOTJIIH O BHCIIOBHUTH CBOI 3ayBa)KCHHSI,
MIPOTIO3HINIi, CKapTH. 3 BIEBHEHICTIO MOJKHA CTBEPKYBATH, IO II¢ MOTPIOHO 00OM CTOpOHAM, 1 JOCSITHEHHS
KOMITPOMICY BCIM IIiZie Ha KOPUCTb.

Henosiky 3aK0HOAaBYOr0 3aKPiNJIeHHs] IPUHIUITY BEPXOBEHCTBA NMpaBa
B aCINeKTi peaJizamii agMiHICTPATHBHUX NPOLECYAJIbLHUX NPABOBiTHOCHH

Iuenin B.b., k.10.1., Ooyenm xaghedpu aOMiHICMpamusHo20 npasa i npoyecy
Gaxyrememy Ne 3 Xapkiscbko2o HAYIOHAILHO20 YHIGEPCUMEMY GHYMPIWHIX CNPAG

[lix gac po3msimy Ta BUPIMICHHS ITyOIIYHO-TIPAaBOBHX CIOPIB aJMIHICTPATUBHUMHE CyJIaMH BHHUKAIOTH 1
3HaXOATh CBilf PO3BHTOK aaMiHICTpaTHUBHI IPOIECyalbHI MPABOBIAHOCHHU. 3a3HAYCHI MPABOBIIHOCUHU Ma-
I0Th JyXe TICHUH B3a€MO3B’S30K 13 aJIMiHICTPAaTUBHUMH MPABOBITHOCUHAMHU, OCKUTBKH YYaCTh Y HUX 3aBXKIH
Oepe cy0’€eKT BIaAHMX TMOBHOBa)KCHb — OpTaH Jep)KaBHOI B, OpTaH MICIIEBOTO CAMOBPSTyBaHHS, iXHS I10-
cajJioBa 9d CIy»K00Ba 0c00a, iHIIHI Cy0’ €KT IpH 3MIMCHEHHI HUMH BIIATHUX YIIPABIIHCHKUX (QYHKITIH HA OCHOBI
3aKOHOJABCTBA, B TOMY YHMCIIi Ha BUKOHAHHS JEJETOBAaHHX MOBHOBaKeHb. OCOOIMBOro 3HA4YEHHS B aCMEKTi
peaizariii aIMiHICTPaTUBHUX MPOIIECYAIEHUX MPABOBIIHOCUH MArOTh NPABOBI MMPUHIINIY, HA SKUX BOHH IPYH-
TytoThCA. [Ipu 1IbOMy TIPOBiIHE MiCIle cepesl MPaBOBUX IPHUHIIMIIB, HA OCHOBI SKHX pPeai3yIOThbCs OYyIb-sIKi
JIETiITUMHI PaBOBIAHOCHHY B HAIIli Jep>KaBi, B TOMY YHCII aAMIHICTpaTHBHI MpoLecyalbHi, IOCiIal0Th 3ara-
JLHONPABOBI MPUHIIMIM, TOOTO TaKi, 10 MPOHU3YIOTH yCi 0€3 BUHATKY raly3i HallioHaJIbHOTO MpaBa.

OmHUM 13 OCHOBOIIOJIOXKHUX 1 TOJOBHHX 3araJIbHONPABOBUX MPUHIIMINB JiSIILHOCTI BCIX HEpKaBHUX 1H-
CTUTYIIIH BUCTYIIa€ TMPHWHIMI BEPXOBEHCTBA IpaBa. Sk 3akpituieHo B ¢T. 8 OcHOBHOTO 3aKoHY YKpaiHu, B
VYKpaiHi BU3HAEThCS Ta Ji€ IPUHIUI BepxoBeHCTBa mpasa [1]. IIpu npomy BapTo BimMmiTHTH ToH (pakT, mio 3a-
KOHOJIaBeI[b Y HABEJACHOMY BHIIE BHITAIKy OOMEXKHBCS JIUIIE 3TaJKOI0 PO JaHWN MPUHIINI, HE PO3KPUBAIOYH
HoT0 3MICTY. BinbI HeTaabHO 3HAYCHHS BUIICHABEACHOTO MIPUHITUITY, B TOMY YHCII ¥ I opraHizamii aaMiHic-
TPAaTUBHOI'O CYJOYMHCTBA, po3KpuTO B cT. 8 KAC Vkpainu, B sKill 3a3Ha4eHO, IO CyJ NPY BUPILICHHI CIIPaBU
KEpYETHCS MPUHIHUIIOM BEPXOBEHCTBA MPaBa, BIAMOBIAHO 0 SKOTO 30KpeMa JIIOJHHA, ii MpaBa Ta cBOOOIU BU-
3HAIOTHCA HAWBHIMUMHU I[IHHOCTSIMH Ta BH3HAYAIOTHh 3MICT 1 CIIPSAMOBAHICTh AUSUTBHOCTI AepxaBu [2]. Oxpim
[IFOT0, HA HAIly TyMKY, AY>K€ BJIAJIO IPUHIUI BEPXOBEHCTBA IMpaBa pO3KPUBAETHCA B pimmeHHi KoHcTuTymiiHo-
ro Cyny Ykpainu Big 2 nucromaga 2004 poxy Ne 15-pn/2004. Sk 3a3naunB Koncruryniiinuit Cyx Ykpainu,
BEPXOBECHCTBO TIpaBa sBJIsi€ COO0I0 TTAHYBAaHHS IIPaBa B CYCILILCTBI. BEpXOBEHCTBO IIpaBa BUMarae BiJ mepka-
BH MOTO BTUICHHS B IIPABOTBOPYY Ta MPABO3aCTOCOBHY HiSUIBHICTH, 30KpeMa B 3aKOHH, SKi 3a CBOIM 3MICTOM
MaroTh OyTH NMPOHUKHYTI MEperyciM iIesMHU COLiaibHOI CIIpaBesIMBOCTI, cBOOOIH, piBHOCTI Tomo. OnHUM 3
NpOSIBiB BEPXOBEHCTBA MpaBa € Te, 10 MIPaBO HE 0OMEKYETHCS JIMIIE 3aKOHOAABCTBOM SIK OJHI€I0 3 Horo (hopm,
a BKJIIOYA€E W 1HIII COIiaibHI PETyJIATOPH, 30KpeMa HOPMHU MOpali, TPaauIlii, 3BU4ai TOIIO, SKi JETITHMOBaHI
CYCHUIBCTBOM 1 3yMOBJICHI iCTOPUYHO JOCSTHYTUM KYJIBTYPHHM PiBHEM CYCINbCTBA. YCi i €JIEMEHTH MpaBa
00’ €THYIOTBCSI SIKICTIO, IO BiJIIOBiA€ 1€0JIOTIi CIpaBeUIMBOCTI, ifiel MpaBa, sika 3HAYHOI MIpOIO JicTania
BimoOpakenHss B Konctutymii Yipaiau [3]. Omke, 3HaUCHHS MPUHINAITY BEPXOBEHCTBA IpaBa B opraHizaiii
aIMiHICTPaTUBHOTO CYIOYMHCTBA IOJIATAE B TOMY, IIIO TIPH PO3IVISII Ta BHPIMIECHH] ITyOIiYHO-TIPABOBOTO CTIOPY
1O CyTi, aIMiHICTpaTUBHI CyAM MOBHHHI B MEPIIy Yepry BUXOAWUTH i3 TOTO, IO MPAaBO € BHUIIUM 3a 3aKOH, a
MIPUPOIHI TIpaBa i CBOOOIN JIFOAMHH Ta TPOMATHHHA HE MOXKYTh OyTH 0€31iIcTaBHO TTOpyIIeHi abo oOMexeHi.

["oBOpsT9H TIPO TIPUHITUTI BEPXOBEHCTBA IpaBa Ta HOTo MicIie B MisTHOCTI 3 OpTaHi3allii aaMiHiCTpaTHBHO-
ro CyAOYMHCTBA, HE MOXKEMO OMHUHY YBaroro NMUTaHHS, MOB’sA3aHe 3 Horo BiacyTHIicTIO B cT. 129 KonctuTymii
VYKpaiHy, fiKka BCTAaHOBIIOE 3arajbHi 3acaad 3IiMCHEHHS CyJO4YMHCTBa B3arami. [Ipu 1poMy y BHIEHaBeACHIH
HOpPMIi, cepel IHINX, BCTAHOBJICHI TaKOXK IMPUHITUIIH, SIKI XapaKTepHI W 3aCTOCOBYIOTHCS BHKIIOUYHO B paMKax
3IHCHEHHS] KPUMIHAJIBHOTO CyIOYMHCTBA. Y JaHOMY BHITIAIKy MOBA il PO Taki MPUHLMUIHN SK: 3a0e3MeUeHHS
JOBEZICHOCTI BHHU; MiATPUMAaHHS IEPKaBHOrO OOBMHYBau€HHsI B Cy[i MPOKYPOPOM; 3a0e3neueHHs OOBHUHYBa-
YeHOMY TpaBa Ha 3axucT [1]. Ha Hamry mymKy, 3aKpilUIeHHsI BUIICHABEICHUX NMPHUHIINAINB B KOHCTHUTYITIHHIMA
HOpMI, III0 BU3HAYAE 3arallbHi 3acajd 3MIHCHEHHS CYIOYMHCTBA B YKpaiHi € HEBUIPABIAHUM, OCKUTEKH BOHH
HE MarOTh BiJIHOIICHHS Hi JI0 aJIMiHICTPATUBHOIO, Hi JI0 TOCIIOAAPCHKOTO Ta UBILIBHOTO CYJJOYMHCTBA, a JIII0Th,
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SK MM 3a3Haualld BHIIE, BUKIIOYHO B PAMKaxX KPHUMIHAJILHOT'O CYyIOYMHCTBA. Y CBOIO Yepry, BiACYTHICTb Y BH-
HIeHaBeIEHI HOPMi TaKOTro MPUHIIMITY K BEPXOBEHCTBO IPaBa, II0 i€ B paMKax ycix 0e3 BUKIIOUCHHS BUIAX
CyIOYMHCTBA, HE BiATOBiAA€ JIOTIMI. A TOMY, Ha Hally TyMKY, IIPUHIIAIIA, TTOB’I3aHi 31 3MIMCHEHHS KPHUMiHAIb-
HOTO CyJOYMHCTBA, TOBUHHI OyTH BuKITIoUYeHi 31 ¢T. 129 KoHctuTymii Ykpainu (BOHH MPUCYTHI B IIPOIIECyalhb-
HOMY 3aKOHO/ABCTBi, IO PErJaMEHTY€ TaKy AisJIbHICTh), a NPUHLIMI BEPXOBEHCTBA NpaBa MOBWHEH 3HAWTH
CBO€ BimoOpaskeHHS.
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Hlnsixn ynockoHaJeHHS AeAKHX c(ep ayIuTOPCHKOI AiTIbHOCTI

Tomina B.IO., k.10.1, doyenm kagheopu aOMiHICMpamuerHo2o npasa
ma aominicmpamusrozo npoyecy OAYBC

XapaKTepuCTHKa YMHHOTO 3aKOHOAABCTBA YKPaiHU MPO ayAUTOPCHKY AiISUTBHICTH Ta CBITOBUX TCHICHLIN
PO3BUTKY Ha PHHKAX ayJIUTOPCHKUX IOCIYT Y CBITI TO3BOJISIIOTH MIMTH BUCHOBKY, IO iCHY€ HarajabHa moTpeda
B YIOCKOHAJICHHI rajly3¢BOro 3aKOHOJABCTBA Y cepl ayauTOPChKOI AisUIbHOCTI. Lle MOsICHIOETBCS, 3 OJHOIO
00Ky, 3aCTapiliCTIO ICHYIOYOTO 3aKOHOJABCTBA, BUKJIMKAHOTO PO3BUTKOM ayJUTOPCHKHX BiHOCHH, a 3 iHIIOTO, —
JOTETepiliHIM HEeBPaxyBaHHIM 3aKOHOJABLEM OCOONMBOCTEH (PYHKIIOHYBaHHS PHHKY ayAMTOPCHKUX HMOCIYT
Ha 3axoJi.

[lo-nepiue, y 3aKOHOAABUOMY aKTi PETYIIOBaHHS ayAUTOPCHKOI MiSUIBHOCTI HEOOXiTHO YITKO 3aKpillUTH
MOJIOKEHHSI, 110 PETIaMEHTYIOTh 3aCaJid TaKOTO MPHHIUITY HE3aJIEKHOCTI ayUTOPCHKOI AiSIIBHOCTI, SIK He3a-
JISKHICTh ayIUTOPIB Ta ayAUTOPCHKUX opranizaiiid. [Ipu oMy WaeTbest He Ipo 3BUYAMHE IeKJIapyBaHHS IHO-
IO MPHUHIIUIY, 3aKPITUICHHS SIKOTO, OYEBUIHO, BUMAra€ThCsl Y BCTYITHUX YacTHHAX 3aKOHY (HANpUKIAJ, y mpe-
amOymi)[1, c. 180], a mpo 3akoHOIABYE 3aKPIILICHHS IMEBHUX OOMEXCHb JUIS 3MIHCHEHHS ayIUTOPCHKOI Misihb-
HOCTI, SIKi CTAaHOBIIATH 3arpo3y IIbOMY NMpUHITUTY. Sk cnpaBexmuBo Harojomrye H.®. JlaTa, 3a CBO€IO CYTHICTIO
aaMiHICTpaTUBHA HOPMOTBOPUICTh 3BOJIUTHCS, 30KpeMa, 10 3aKPIIJICHHS Y 3aKOHAX JEP>KaBHOI BOJI, B OCHOBY
SKOi MoKIaieHo chopMoBaHi moTpedu Ta iHTEpecH CycHiibeTBa i AepxkaBu[2, ¢. 17]. Edekt Takoro 3akoHo1aB-
YOro BU3HAYEHHS TOJIATAE B TOMY, IO CYCIIIBCTBO — @ CaMe 1HBECTOPHU, KOPUCTYBaUl ayJUTOPCHKUX MOCIYT —
TaKOXK 3HATUMYTh MEXKI TPUHITAITY HE3AJIEKHOCTI ayTMTOpa Ta ayTUTOPCHKOI OpraHi3altii.

OTxe, 3 OMJBIAY Ha 3MICT MIPHHIIMITY HE3aJIEKHOCTI, ayIUT HE MOXKE 3MIHCHIOBATHUCE:

1) ayauropamu, siKi € 3aCHOBHHKaMH (Y4acCHHUKaMH) 0Ci0, MIOA0 SKUX 3M1HCHIOETHCS ayquT, iX KepiBHUKA-
MU a00 TTOCaIOBUMH 0CO0aMH, SIKI HECYTh BIAMOBIMATBHICTE 32 OPTaHi3allito i BeIeHHS OyXralTepchKoro o0mi-
Ky 1 ArOTOBKY (hiHAHCOBOI 3BITHOCTI;

2) ayautopamd, siki mepeO0yBaloTh y ONM3BKUX POIMHHHUX CTOCYHKaX 3 KepiBHUKaMH ab0 CIIy>KOOBUMH
0cobaMu TUX 0Ci0, IM0/I0 SKUX 3IHCHIOETHCS Ay TUT;

3) ayauTopamu, ayANTOPCHKHMH OpTaHi3aIisiMH, SKi MIPOTATOM TOTEPEIHIX TPHOX POKIB HAAABAIH ayIH-
TOPCHKI 200 iHII, TTOB’s13aHi 3 (PiIHAHCOBOIO 3BITHICTIO, IOCIYTH 0CO0aM, 00 IUX 0Ci0;

4) ayIUTOPCHKUMH OpraHizalisiMH, KEpiBHUKaMHU YH 1HIIMMHU TOCAJOBUMH OCOOAMHU SIKUX € 3aCHOBHHKH
(ygacHUKH) OCi0, MOA0 SKUX 3MIHCHIOETHCS ayaWT, iX TOCATOBUMH 0co0aMU a00 THMH, IO OOIMMAIOTh iHIII
MOCa/I, Ha SKUX BOHU HECYTh BiAMOBITAIBHICTE 33 OPTaHi3alliio 1 BEACHHA OyXTaJITepChKOTO OOJIIKY,a TAKOX
HiAr0TOBKY (hiHAHCOBOT 3BITHOCTI;

5) ayaMTOpCHKMMH OpTaHi3aIlisIMK, KEPIBHUKHU SKUX TepeOYyBaIOTh y POJUHHIX CTOCYHKAX 13 3aCHOBHUKAMH
(ygacHuKammu) 0ci0, 00 SKHUX 3AIHCHIOETHCS ayIuT, 3 X MMOCAIOBUMH 0C00aMH, a TAKOXK 3 0COOaMH, SKi HECYTh
BiATIOBIATIGHICTD 32 OPTaHi3alilo 1 BeIEeHHS OyXraaTepchKoro 00Ky i miAroToBKY (piHaHCOBOI 3BITHOCTI;

6) ayAMTOPCHKUMHM OpraHi3alisiMH, sIKi € 3aCHOBHHUKaMH (y4aCHMKaMH) OCi0, MIOA0 SKHUX 3OIHCHIOETHCS
aynut, abo SKi € HoYipHIME (MAaTEPUHCHKUMH) KOMIAHISAMH, (iTiaioM, IpeICTaBHUIITBOM CTOCOBHO OfHA Of-
HO1, a TAaKOX II0Z0 Oci0, SIKi MalOTh CIIIBHUX 3 LI€I0 ayJUTOPCHKOI0 OpraHi3alli€lo 3aCHOBHUKIB (Y4aCHHKIB);

7) ayAMTOPCHKUMHM OpraHi3allisMH IIOJO0 THX 0Ci0, 3 AKMMHU YKJIAZCHI IOTOBOPU CTpaXyBaHHS BiJNOBiga-
JHHOCTI IIUX ayIUTOPCHKUX OpraHizarliil.
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