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Aoyerm xagpedpu oxoporu inmenexmyansroi eaacnocni,
YUBINBHO-NPABOBUX OUCYUNAIH

Xapkiscekozo Hayionanbiozo yHisepeunenty sHympiiHix cnpas,
Karnoudanm 1wpuoudHux Hayx, doyenn

3ACTOCYBAHHA METOAY AABTEPHATHBI ITPU
BU3HAUEHHI ITPABOBOI MOAEAI LIUBIABHUX
ITPABOBIAHOCHH, OB’EKTOM AKX € BAATA, ITTO
MAROTH TTOABIVIHY TTPABOBY ITPUUPOAY

Shyshka A. R.
Application of alternative method when determining the legal model of civil legal

relations, the object of which is the values that have a dual legal nature

Abstract. In article the question of application of alternative approach to legal model of civil
legal relations, the object of which is the values that have a dual legal nature. Such approach
consists in that in the concerning the one and the same benefit must arise couple various in
character of legal relations, provided that such values has the dual legal nature, that is, has the
properties of both property and non-property benefits. At that, where the benefit is directed to
satisfaction of non-property interest of the person it acts as object of non-property legal relations.
There where the benefit is directed to satisfaction of property interest of the person, it acts as
object of property legal relations. On such legal model it is offered to construct regulations of the
relations arising concerning results of intellectual activity, personal partially negotiability benefits,
and also some relations arising concerning information.

Key words: The legal model, bipolar model of legal relations, the mixed model of legal relations, the
homageneons model of legal relations, the civil legal relations, the subject matter of civil law, method of civil law,
object of the civil rights, the benefit, negotiability.

IOpuamdHa KOHCTpPyKIA — BIAIOBIAHA ~— IIPaBO Ma€ OYTH IIPEACTABACHO TAKHM HHHOM,
MOAEAB CYCIIABHHEX BIAHOCHH, mo  1mob OyKBa 3aKOHY MaAa OAHO3HAYHY HiTKICTb,
BperyaboBani  mpasom  [7, ¢.138] 3a  AcHicTh i 3pO3yMiAICTE Ha OYAB-AKHX eTarmax

IIPUHINIIOM BIAGHTTA Ta € BIAOOPaKCHHAM
CyCImABHHEX BiAHOCHH 200 ix eaemeHTiB [57,
c. 132]. Ik mpaBuAo, BOHA BUHHKAE BHACAIAOK
THITOBOI MOAEAL

copmoBanoi cxemn,

IIOBEAIHKH B MEXK4AX CAMOIO CYCIIABHOTIO
CTAaBAGHHSA, 4 HAAAAL MOe OyTH 3akpilTAeHa B
HOpPMax  IIpaBa,  CTard

56, «c.51].

IIPABO3HABIN  BIASHAYAIOTH, IO FOPUAMYHI

H OpMaTI/IBH OO

KOHCTPYKITEIO VM,  Aesxd

Al HOpMH IIpaBa Ha BIAITOBIAHI CyCITABHI
BiAHOCHHE. Bia MOAEAl ITPaBOBIAHOIIICHHSA AK
dopMu IIPaBOBOIO BIIAMBY B 3HAYHIN Mipi Ta y
CYKyIIHOCTI ~ BCIX ~ CAGMCHTIB  MEXaHi3My
IIPABOBOIO PETYAIOBAHHA 3aACKHTH CTYIIHD
MOCTABAEHOI Ta AOCATHEHOI METU IIPABOBOTO
peryAroBanus, TOOTO HOTO Pe3yAbTATHBHICTD
Ta ePeKTUBHICTE.

IIpu mpomy y OiAbImocTi BHITAAKIB BOASA

KOHCTPYKII MOMKyTB OyIm H Ppe3yABTATOM  3aKOHOAABIl  IIPM  BH3HAYECHHI  MOAEAI
HOPMOTBOPYOI  AIIABHOCTI  (HOPMATHBHI ~ IIPABOBIAHOCHH — 3aA€KHTH BIA  Xapakrepy
KoHCTpyKil)  [2], a  He  HACAIAKOM  BIAHOCHH, IO IIAAATAIOTH PErYAIOBAHHIO.
BinoOpaenHs  cdepu  cymoro  Ta/abo Cawme nie moxaa 6aunru B cr. 1 LK Vipainm,
AOKTPHUHAABHIX Po3poboK y dopmi B AKIH 3aKAAACHHUI MOHICTHYHHN ITAXIA AO
TEOPETHYHNX KOHCTPYKIIIH. MIPaBOBOI MOAEAI yCIX ITMBIABHEX BIAHOCHH,
BaAuBicrp  BH3HAYCHHA  ONTHMAABHOI IO  PEIYAIOIOTBCA — AKTAMM  LIUBIABHOTO
IIpaBOBOi  MOAEAI  OYAB-fIKUX  CYCIABHHX 3akoHOAaBCTBA.  OCKIABKH  TIepeADavacThes,

BiAHOCI/IHI/I AK EAECMCHTA MCXaHiBMy HpaBOBOI‘O

pCI’yAIOBaHHi[ 3YMOBACHO THM, IIIO IIO3UTHUBHE

IO BIAHOCHHH, SKi CKAAAQFOTh ITPEAMET

LII/IBiAI)HOI‘O IIpaBa, 32 CBOCIO IIPHPOAOIO €
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OAHOPIAHHMH, XOYa 1 pISHIMH 32 CBOIM

xapakTepoM. BiAmosiaHO, BiAHOCHHM, —AK
CKAQAQIOTBCA § CYCIIABCTBI, € OCHOBOIO AAfl
Toro, 1mob Imepesectu iX y cepi mpasa B
IIeBHY IOpPHAHYHY (POPMY, fAKA 32 CBOCIO
CTPYKIYPOIO Ta 3MICTOM IUAKOM 3aACKHA BIA
CyTi PeaABHHX BIAHOCHH.

Sxmmo
LOUBIABHUX IIPABOBIAHOCHH, fIKA Ma€ CBOE

3AKIEHTYBATH yBAary Ha MOAEAI
3aKPIITACHHA B HOPMax ITO3UTUBHOIO IIPaBa,

TO TyI € IeBHI IlikaBi acrexkra. Tak, B
FOPUANYHIN AlTEpaTypl IEpEBAKAE IIO3MIIIA,
0 3aKOHOAABEIlb, BuaHadarouu B cr. 1 [IK
VkpalHH KOAO BIAHOCHH, IO PEIyAFOFOTHCA
LUBIABHHM 32aKOHOAABCTBOM, BKa3y€ Ha ABa
BUAN

MAITHOBI), AKI OXOITAFOFOTBCH EAMHIM POAOM

BiAHOCHH (OCOOMCTI HEMAHHOBI Ta
BiAHOCHH (ITHBIABHI BiaHOCHHH) [43, c. 140]. B
IbOMY PO3YMIHHI ITPABOBA MOAEAD ITHBIABHIIX
IIPABOBIAHOCHH
crpyxrypy’,
HCOAHOPIAHI  (IpOTHACKHI) 32

Mae OAHOPIAHY 33 CBOIM

3MicTOM npore  Imepeabadae
CBOIM
XapaKTepoOM IPABOBIAHOCHHH, IO MAarOTh
MaiHOBY Ta HEMAHHOBY IpUpPOAy. Beymeped
TAKOMY ITAXOAY, IO, OE3YMOBHO, 3aCAYTOBYE
Ha yBaIy Ta ITOTPeOye HAACKHOIO IIPABOBOTO
3aKpIIACHHA B HOpPMI IIpaBa, BUCYBAETBCA
iHIIA, BAACHA ITO3HIIiA, fAKA IPYHTYETBCA Ha
TOMY, INO IMMBIABHI BIAHOCHHH Ta OCOOHCTI
HeMalHOBI 1 maitHOBi BiaAHOCHMHM B cT. 1 [IK
VkpalHu CriBBIAHOCATBCA MK COOOFO fK IiiAe 1
YACTUHH IIAOTO, 2 CaMe PO3YMIHHA «IIHBIABHI
BIAHOCHHEY IIOTPIOHO CIIPHAMATH AK YMOBHY
Ta 00’€AHyBaABHy Kareropiro. IlpaBopa
MOAEAD TIPABOBIAHOCHH 32 TaKHX OOCTaBHH
Mae  OimedpasbHUIT

xapakrep2.  Ilpore,

1 TobTo ocobucre HeMalHOBe TIPaBOBiTHOIIIEHHS
rieperadac, 110 71oro 06’ekToM € Ti O7ara, sKi MaroTh y cobi
HeMaitHOBi BracTmpocTi. IIpaBa Ta 00OB'SA3KM 3a TaKMX
obcTaBiH TeX MaloTh HEMAaVHOBWII XapakTep, 60 cilimyoTh
3a 710ro 06’eKTOM Ta TicHO ToB’s13aHi 3 HUM. Lle cTocyeTnbes 11
MaVHOBVX ITPABOBITHOCWH, OCKiTBKM iX 00’ekToM € Omara,
SIKi MiCTATB y cOGi MaVIHOBY BIIaCTVBICTB, a 3MICTOM € JIVIITe Ti
mpaBa Ta OOOB'SI3KM, $IKi MalOTh MavIHOBUII XapaKTep.
Binmosinro, y mpoMy i IposBIIAETECS OMHOPIIHICTE IPaBOBOT
MoOJIejli VX IIPaBOBiTHOCKH.

2 BinecdbanpHmit - Bim sar. bis - mpiui i rpem. kephale -
rosoBa. billedparbHa MozienT IpaBOBITHOCKH CKJIaTacThCs 3
IIBOX TPYII B3acMOIIOB S3aHVIX MK cO0OX0 IpaBOBiIHOCHH,
SAKi 3a CBOIM 3MiCTOM MOXYTb MaTV SIK OIHOPimHWMII, TaK i
HeOTHOPITHMIT (TOOTO 3MiNIaHWMVI) XapaKTep, a iX icHyBaHHS
OKpeMO OfVH Bill OHOrO0 HeMoXJIvBe. Binbim merasbHO
muBuck: [vmka O. P. binedarbHa MoierTb IpaBOBiTHOCHH B
MexaHi3Mi MBUTEHO-TTPaBOBOTO peryJmoBaHHs //
ITpoGnemyt muBiTEHOTO IpaBa Ta Tporecy : Marepiamm
HayK.-IIpakT. KOH®. IpUCBAYeHOi mam'ari mpodecopa
O. A. Iymxina (30 Tpasus 2015 p.). - XapkiB : XapKiBchKuit
HaIliOHaJIBHWII yHiBepCHTeT BHYTpimHix crpas, 2015. - C.
153-161; Hlvmka. O. P. Micue BimHOCMH iHTeIeKTyaIbHOI
BJIACHOCTI B IIpeIMeTi 1yBiTbHOTO 1pasa / / IT'si ropunyrasi
IUCIYyTV 3 aKTyaJlbHUX Ipo0jeM NpMBaTHOIO IIpaBa,
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CHpUIIMAFOYN TOW €M IHIMH INAXiA, y 9. 1
cr. 1 K Vkpaiau 3BeAcHO AO OAHOrO, 60
rriepeAbadac, 1o yci IUBIABHI
IIPaBOBIAHOCHHHE 200 MarOTh OAHOPIAHHI 32
3MICTOM Xapakrep, a00 CKAAAAIOTBCA 3 ABOX
OAHOPIAHIIX

(4uCTHX) 32  3MICTOM, aAe

HCOAHOPIAHIX 32 CBOIM XapaKTePOM

IIPAaBOBIAHOCHH. 3 I[bOIO BHUXOAWTB, IO
3akoHOAaBenb B cr. 1 LK Vkpainu 3akaas He
IAOpaAlCTHUHY (K Iie  Mae  Oyrm), a
MOHICTHYHY? KOHIIEIILIIFO AO IIPaBOBOI MOAEAL
ycix IIUBIABHUX ITPABOBIAHOCHH. Ile
IIOSICHFOETBCA  THM, IO  BIAHOCHHH, SIKI
CKAQAAIOTB IIPEAMET LIBIABHOIO IIPaBa, X044 i
MArOTb PI3Hy 32 CBOIM XapaKTepPOM IIPUPOAY
(MaffHOBY 200 HEMaWHOBY), Ipore B cdepl

HAACKHOIO yCi BOHH 3BOAATHBCA AO OAHOIO —

AO  €AMHOI IIPaBOBOI MOACAI IIMBIABHHX
MpaBOBIAHOCHH (A0 OAHOpiAHOI 0o
GiredpanpHol). A crerpdika caMol MOAEAI, SIK
0aunThCA,  3AACKHTD  BIA  CHPHHHATTA
kounerrty 4. 1 cr. 1 LIK Vkpainm.

3a Takumx OOCTABHH IIPaBOBA MOACAB
LIMBIABHEX ITPABOBIAHOCHH Mae

obmekyBasbHIE  xapakrep. lle 3ymoBaeHO
THM, IIO AKIIO IIPHPOAA IIEBHUX BIAHOCHH
BIAMIHHA BiA BCTAHOBAEGHOIO T4 BU3HAYEHOTO
y IO3WTHBHOMY IIMBIABHOMY IIpaBi, a cami
BIAHOCHMHHU  HE mAAaHI

MOXyTb ~ OyTH

IIMBIABHO-IIPABOBOMY  BIIAHBY  3acO0amm,
cocobamu, OpHHOMAMH Ta (QOPMAMH, TO
Ka3aTH PO X IHMBIABHO-IIPABOBHI Xapakrep
HA ACTAABHOMY pIBHI, Ha ’KaAb, HE MOJKHA,
HaBiTh AKIO BOHH MAalOTh  IIPHBATHO-
MIPABOBUH XapaKTeP, a4 TAKOK 3aCHOBAHI Ha
FOPHANYHIH piBHOCT], BIABHOMY
BOACBHABACHHI Ta MAHHOBIH CaMOCTIHHOCTI ix
YIACHHUKIB.

IIpore B TakoMy 3aKOHOAABYOMY ITAXOAL
TOAI € TIeBHI BaAH. BO Bech AOBKOAHIIHIN CBIT
HE MOKHA 3BOAHUTH AO OAHOIO (EAHHOrO),
apke  mpupoaa € Oararorpammoro.  Lle
CTOCY€TBCA 1 BIAHOCHH, fKi BHHHKAIOTH MK
PISHEME HOr0O yYaCHHKAMH, y TOMY HHCAL It
THX BiAHOCHH,

AKI  OO’€AHYIOTD EAHHIM

HOHATTSAM «IIUBIABHI BIAHOCHHI». BiamroBiaAHO,

npucssdeni mam’sari €. B. BaceKoBchkoro : MaTepiammt
MixnaponHoi HayKoBO-IIpakTHUHOI KoHdepermii (Oneca, 22
Tpasas 2015 p.) / Binmosin. pen. L. C. Kansadaposa ; Onec.
Harl. yH-T iM. L. 1. Meunukosa. - Opeca : AcrponpuaT, 2015. -
C.266-271

3 Monism (Biz Tperr. pOvog - ofuH, enuHMIL) — diocod KL
TIOIJIAN, 3TiHO 3 SIKVMM pisHi Tvrm GyTTst abo cyOcTaHji, 1mo
3/IAI0TBCS PISHVMM, BPEIUTi-PeIT 3BOAThCS JI0 €/IMHOIO
[I0YaTKy.
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IIO3WTHBHE IIpaBo B il cratumi mae Oyrm
«BIATHCKOM» THX BIAHOCHH, fIKi BUHHKAIOTB Y
CYCIIIABCTBI IITASXOM 32KpIIACHHA B
FOPUAMYHIF IIAOINUHI PEAABHOIO BHIIAAKY
uepes IEPEBEAEHHSA HOro vy
dbopwy,

OBEAIHKH AASl BU3HAYEHOIO KOAa OCi0. Aae

abcrpakray

I—OpI/IAI/I‘IHy IImo  Crace IIpZ{BI/IAOM

3aKOHOAABCIIb, AK 6a‘II/IMO, HC 3aBKAN

BKA3aHUM
ccpepu
HAAGKHOrO. Sk HaCAIAOK,

cepa

IIAAQIIITOBYETBCS 1A Cepy HaAeKHOro. A

KOPHUCTYETHCA METOAOM

cepi

BHUHUKAFOTH

BiAOOpaKeHHA CyImIoro B

BUIIAAKH, KOAH CyILIOTO
TAKUI IMAXIA HE TIABKI HE CIIPHAE HAACKHOMY
PEIYAFOBAHHIO ACSKHX LIUBIABHIX BIAHOCHH, 2
I cTaBUTH OYKBY 3aKOHY TaK, IO ITCBHI HOro
IIOAOKCHHS HE MAFOTh OAHO3HAYHOI YITKOCTI
Ta BU3HAa4YeHOCTI. A BiAHOCHHH, SIKi arpiopi B
HAyIll BBAKAFOTH ILIMBIABHUMI, 3 OTAAAY Ha
[IO3UTUBHE IIPABO HE MOXKYTh HAACKATUH AO
HUX.
Biabir  TOro,  peryAroBaHHS  II€BHHX
BiAHOCHH 3 Orasiay Ha aHaais [IK Vkpainu ta
iHIImx ITOAOKEHB AKTIB  [IMBIABHOIO
3aKOHOAABCTBA YKPalHH MOACAFOIOTH HE BiA
chepu cymoro A0 cdepu HAACKHOIO, 2
HABITAKH. A ITHM YIIYCKAIOTD IPUPOAY ACAKIX
BIAHOCHH 1, AK HACAIAOK, IX peryArOBaHHA
3AIICHIOETHCSA

HEBAACTUBUMU AN HHUX

crocobaMu, — 3ac00aMH  TAa  IIPHIOMAMH.
30KpeMa, IIe CTOCYETHCA BIAHOCHUH 3 IIPHBOAY
Pe3yABTATIB

AlsapocTi  [13;  16;  60],

IHTEACKTYaABHOT, TBOpUOL
ocobucrux
HeMaWHOBUX OAar [52; 59], indpopmamil [22],
A€ 9FaCTKOBO IX PEIyAIOBaHHSA ITOOYAOBAaHE HA
mpompieTapHiii  (BiA  Aar. proprietas  —
BAACHICTD) Teopil, fika cebe, HA KaAb, HE
BHIIPABAOBYE.
Sk macAiAOK, Ha IpaKTHI BHHUKAIOTH
ITOCTIHHI ITPOOAEMI ITPH 3aXMCTI ITOPYIITEHHX,
HEBH3HAHMX 2400 OCITOPIOBAHUX IIPaB, CBOOOA
Ta imTepeciB. OcOOAMBO IIe CTOCYETHCA THX
BHITAAKIB, KOAH (DaKT IIOpPYIIIEHHA €, aAe
IHKOAM YHEMOKAMBAIOETBCS IIEPCIIEKTHBA B
3AIFICHEHHI — 3aXHICTy — IpaB, CBOOOA  Ta
irrepecis. e symoBAaeHO pisEnMI AecpekTamm
IIpaBa: IIPOTAAMHAMI B IIPaBi; KOAI3IEI0 HOPM
IIpaBa; IPOTHPIYIIO OAHiE! HOpPMH  IIpaBa
iHIMHA;  3aIAYTAHICTIO,  PO3MHUTICTIO  Ta
HEUITKICTIO IIPaBOBOI HOPMI; HEAOCTATHBOIO
BHBAKCHICTIO  ITPABOBUX

HOPM, BaAaMU

CHCTEMHOTO XapakTepy ToIo. BiamosianO,

3aKOHOAABEIIb 3MYILCHUI BHIIPABAATH TaKi
AeeKTH ITpaBa, 2 HAYKOBIL — OOIPYHTOBYBATH
TA  IPOIOHYBATH  HAACKHI  MCXAHI3MH
IIPABOBOT'O PETYAIOBAHH.

[Mpore wacrimme mpobaema IoAsfrac He B
TOMY, IO AEAKI IIOAOKEHHS ITO3HTHBHOIO
IpaBa € HEAOCHTb AOCKOHAAUMH, 2 B TOMY,
10 AO BIAHOCHH 3aCTOCOBYIOTH HE BAACTUBHUIT
iM MexaHi3M IIpPaBOBOrO peryAroBaHus. Sk
HACAIAOK, 3AIICHFOFOTD KOPEIYBAHHSA YHHHOIO
3aKOHOAABCTBA B OAHOMY  MicIi, Ipore
OAHOYACHO 3’fIBAMIFOTHCA BAAM B IHIIIOMY.
ToMmy IIPaBOBE PEIyAIOBAHHA THX YH IHIIIHX
BIAHOCHH Ma€ OYAYBATHCh HE THIIOBUM a0O
«IITADAOHHHM» METOAOM, 2 BHOYAOBYBATUCH i3
cyti Oaara, IO cTae OO’€KTOM IIEBHUX IIPaB
(IpaBOBIAHOCHH), 4 TaKOX 31 CyTl BIAHOCHH,
AKI BUHHKAFOTb MUK HOTO YIACHHKAMH, Y TOMY
grrcAl iHIHEX akTopiB (30KpeMa, B aCIICKTax
AMHAMIKH 00’€KTa Ta IIPABOBIAHOIIICHH!A), IO
BIAUBAIOTH ~ Ha  cHenuiKy
PEryArOBaHHA, fKE Ma€ OyTH WITKHAM, ACHUM 1

IIPaBOBOIO

3PO3YMIAHIM.

Came 3 TaKkoro IIPOOAEMOFO BITKHYBCA
cBoemy Aocaiyxerni C. O. CalrgeHKO, AKMMA
PO3pOOHUB KOHIICIIHIO MEXaHI3My IIHBIABHO-
IIPaBOBOTO PEryAIOBaHHA 0COBHCTHX
HEMAFHOBUX BIAHOCHH 3 ODOPOTO3AATHIME
oO’exramu. Bin 3BepHYB yBary Ha Te, IO y
cepi
HEMAFHOBUX IIPABOBIAHOCHH BCE 9aCTiIe
obopory [47, c. 66].
OYEBHAHICTIO

«Cymoro»  OO’€KTH  OCOOMCTHX
BKAIOYAIOTBCA  AO
3asHadeni  oOCTaBHHH 3
ACMOHCTPYIOTb HEBIAITOBIAHOCTI HE AHIIE Y
cepi cpepax

CHAAEKHOTO» 1 «CyIIIOro». Tammmm CAOBaMMH,

WHAAGKHOTO», 2 H y

oO’ektuBHE (IO3UTHBHE) IIPaBO IINE HE

ITOBHOIO ~ MIPOIO ~ TOTOBE  3a0€3IMEYNTH
BIAHOCHHH, IO AKTHBHO PpO3BHUBAIOTBCA B
CYCITIABCTBI, 3 IIPHBOAY HOBHX Oe3TiAeCHIX
Oaar.  lle
BHHIKHEHHA KOH(DAIKTY IHTEpeciB yIacHHKIB
c. 30-31].

TToAiGHI mpoTHpIUYA MOXKHA CIIOCTEPETTH HE

HEPIAKO  TIPH3BOAHTH  AO

NUBIABHUX —IIPaBOBIAHOCHH  [47,

TIABKM Y IIPAKTHIN  BHYTPIITHBOACPKABHIX
cyAiB 3apyOixumx kpain [9; 12; 28; 32; 33; 34;
53; 62; 63; 64], a # E€spormeiicekoro Cyay 3
mpas AroausEH [10; 145 15; 205 40].

3HAYYIICTD TAKOTO AOCAIAJKCHHS 3yMOBACHA
HE TIABKM THM, IO aBTOpP BH3HAYHB MiCIIe
IIPABOBIAHOCHH, IO BHHHKAFOTDH i3 IIPHBOAY

HEMATepPiaABHUX OAar y cucremi IMBIABHIX
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HpaBOBiAHOCI/IH, OXapaKTCpI/IBYBaB

HEMaTepiaAbHI OAara, YMOBHU ix
0bopoTosAaTHOCT], CyO’eKTHIE CKAaA 1 3MicT
[UX IIPABOBIAHOCHH, 2 W TOPKHYBCA IIHTAHHS
IIPABOBOI MOAEGAI  TAKHX  IIPAaBOBIAHOCHH.
OcranHil acnekT I COpUYMHUB IHTEpEeC B
IIPOBEACHHI TAKOI'O AOCAIAKEHHSA. BiarToBiaHO,
B OCHOBY BUPIIICHHA IIPOOACMH BHU3HAYCHHS
IIPaBOBOI MOACAI IUBIABHUX IIPAaBOBIAHOCHH,
00’eKTOM AKX € OAara, IO MAarOTb IOABIHY
IIPUPOAY,
KOHIICITIIFO MEXAHI3MY ITHBIABHO-ITPABOBOIO

IIpaBOBY BapTO ITIOKAACTH

PEryArOBAHHSA ocobucrux HEMAHOBHUX
BIAHOCHH 3 OOOPOTO3AATHHUMHU OO €KTaMH, fAKY
pospodus C. O. Cairraenko.

ITorpiono

C. O. Cairtyenko €

Imovaru 3 TOro, 1o

OAHUIM i3  IEpIInX
YKPAIHCBKIX HayKOBL(iB, KU ITIAHAB TUTAHHS
PO MOKAHBICTB ACfKI OCOOHCTI HEeMAaIHOBI
Oaara  (AlAOBa  pemnyTarif, — 300paKEHHSI
dismunol ocobwu, i iMd, ocobmcri Ancru,
iadopmariro Tormo [47, c. 268]) posraaara
AK TOBAp, OCKIABKI BOHHM MAarOTb MIHOBY
(pruKOBY) HiHHICTS [47, . 269] 32 yMOB, AKIIIO
i Gaara BIAOCOOAFOFOTBCSH, OO €KTHBYFOTHCA
Ta 3AATHI AO BIA’€EMHOCTI BiA cBOro Hocis [47,
c. 268].

IIEPECTAAO  CTAaBUTUCH AO HCMaTCpiaAbHI/IX

Sk 3asmaumB  aBTOpP: CyCIIABCTBO
Oaar TIABKM AK AO OO’€KTIB  OCOOHCTHX
HEMAHHOBUX IIPaB; KPIM MOpPaABHOI, BOHHI
ITOYNHAFOT OyTH ITle H MAMHOBOIO IIHHICTIO,
a TOMy IX 3aAyYarOTh AO EKOHOMIYHOIO Ta
nusiabHOrO obopory [47, c. 40]; ix moxna
PO3rASAATH HE TIABKH AK OCOOHCTI HeMaiHOBI
Orara y OyKBAABHOMY pPO3YMIHHI IIBOIO
TepMiHa, a I AK MAHHO, a IIpaBa HA HUX — fK
mafiHoBi [45, c. 426]. Ilpu mpomy, marodm
MAIHOBY INHHICTB, Taki OAara He BTPAYalOTh
HeMafHOBO! Ix miHHOCTI [47, c. 291]. B mpomy
IIPOABAAETBCA  TOABIMHICTE X mpaBOBOL
npupoan [47, c. 302, 368, 467]. Tobro, x0ua
BOHH € HEMATEPIAABHUMH —OAaramm, aAe
HECYTh y COOl Ik MaWHOBY, TaK 1 HEMAWHOBY
minmicts [47, c. 302]. MaiinoBnii xapakrep
miHHOCTI  O0’€KTa  IPOABAAETBCA B HOTO
E€KOHOMIYHIN IIiHi, a4 II¢ HAAAE MOKAUBICTH
cBOi  MalfHOBI

y9aCHHUKAM 3aAOBOABHATH

inrepecn. BIATOBIAHO, HeMalTHOBHIT XxapaKkTep

IHHOCTI BHUABAACTHCH B MOKAUBOCT
3aAOBOABHATH ~ HEMaliHOBI iHTepecum  [47,
c. 392].

3 OrAfAy Ha BHIINEBKA3aHY ITO3MILIO, Taki

HpﬁBOBiAHOCI/IHI/I MarOTb 3MiI_H8Hy HpaBOBy
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MOACAB, X042 aBTOP HAIIPAMY B CBOill poOoTi
Ha ne He BKasye. OAHAK Takumil BHCHOBOK
MOKAMBO 3POOHTH 3 TAKHX TBEPAKCHB. TaK,

C. O. CailryeHKO 323HAYAE, IO B OCOOMCTUX

HeMaHHOBHX IIPABOBIAHOCHHAX 3
000POTO3AATHIMI o0’ekramu, KpiM
ocobucrof HEMAHOBOI (ocobmeTmx

HEMAMHOBUX ITPaB), iICHyE MAlHOBA CKAAAOBA
_ e
HEMATEPIAABHOIO 00’€KTa Ta IPABO HAAABATH

npaBo Ha Bl/IKOpl/ICl‘aHHﬂ

3rOAy Ha HOro BHKOPHUCTAHHA TPETIMI
ocobamu [46, c. 4]. [Ipu mpoMy mAKpecAeHO,
0 O0COOMCTi HEMAHHOBI 1 MAHHOBI IIpaBa fK
HEMANHOBUX

CKA2AOBI ocodbuCTIX

IIPABOBIAHOCHH 3 000POTO3AATHUME
c.30], a

HpaBOBiAHOLLIeHHH Ma€e HOABiﬁH}T HpaBOBy

oO’exkramu € mapHumMu  [40,
npupoAy [45, c. 416].

Bukopucropyrounr  mpaBmAO  AOMiYHOrO
IIEPETBOPEHHSA, MOXHA COPMYAIOBATH TaKe
TBEPAKEHHSA: AKIIIO 3MICTOM ITPABOBIAHOCHH €
HCOAHOPIAHI 32 CBOIM XapakTepoM IIpaBa Ta
OOOB’A3KH, III0 MAFOTH MAWHOBY Ta HEMAITHOBY
IIPaBOBy IPUPOAY, TO 1 IPaBOBIAHOIIICHHS,
TOAl MyCHTh MATH HCOAHOPIAHHI 32 CBOIM

TobTto

IIPABOBIAHOIICHHA € MAHHOBO-HEMAMHOBUIM.

3MiCTOM XapakTep. TaKe

I1le B HayIli BOHO HA3HBAETHCA 3MIIIAHUM UH

KOHBEPICHTHHM.

Kpim  1poro,  ocobmcri  HeMaiHOBI
IIPaBOBIAHOCHHE 3 00OPOTO3AATHIMU
o0’ eKkTaMK € aBCOAFOTHIMI
IIPABOBIAHOCHUHAMM, 4 MOACAD ITOBEAIHKH

YIACHHKIB OYAYIOTH 32 IIPHHIIHITOM: 2) AAS
YIPABOMOYCHUX OCI0 YCTAHOBAIOIOTH MEXKI
MOYKAUBOL IIIOAO

3000B’13aHUX  OCIO

(AO3BOACHOI) TIOBEAIHKH
cBoro Oaara; 0) Aaf
YCTAHOBAIOIOTb MEKI HEOOXIAHOI (HAACKHOI)
T4 AOCTATHBOI IIOBCAIHKH IOAO HYKOIO
HemarepiaabHoro Oaara. Ilpm 1pomy mesxi
TTOBEAIHKH

AO3BOACHOL HCPCAGQ.‘IQ.IOTI)

MOKAHMBICTD MOHOITOABHOTO — BUMHEHHS y

cBOiX iHTepecax Al (fopuAMYHEX 20O

aKTUIHMX) CTOCOBHO CBOro oOO’ekTa Ta

MOKAHMBICTh 3BEPHEHHA BUMOT AO BCIX 1HITIIX
PO YTPUMAHHA BIiA Alff, IO ITOPYIIYIOTH
cy0’exTHBHE ocobucrux

HpaBO y4aCHHUKa

HeMaITHOBUX TTPABOBIAHOCHH 260
TTEPEITIKOAKAIOTh HOTO 3AIHCHEHHIO. Y Mekax
HOBEATHKI

HEOOXIAHOI T4  AOCTATHBOL

repeAbauarote  moTpedy B OesalgAbHOCTI
3000B’13aHOI OCOOH, a came: yTPUMYBATHCH

BiA A, IIO MOXKYThb ITOPYIIUTH IIPaBO
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YIIPaBOMOYEHOI OCOOH; YTPHMYyBATHCE BiA Alf,

1o MOXKYTb HCPCLHKOA')KS.TI/I 3Ajl‘/‘I CHCHHIO

ObOro IIpaBa; 3a3HABATH HaCAiAKiB BHUMOTI'

yrpasomodeHoi ocobun [45, c. 392].

Biamrosiano, ocobucri HEMAaTHOBI
ITPABOBIAHOCHHI 3 000pPOTO3AATHIMI
o0’ekramu AK 3MimmaHy MOAEAD

IIPABOBIAHOCHH MOKHA 300pasutn y ¢opmi

TAKOTO MAaAFOHKA!

Ae A -

HemaliHoBe OAaro, B — ocobucri memaitHOBI

oboporosaarHe  ocobucTe
mpasa Ta 00OB’A3ku, C — MaifHOBI IpaBa Ta
00OOB’A3KH.

Taxa IpaBOBa MOACAB IIEPEADATAE, IIIO 3MICT
IPABOBIAHOIIICHHSA CKAGAQETBCA 3
HECOAHOPIAHHX 32 CBOEIO IIPHPOAOIO IIPaB Ta
00OB’A3KIBY, fAKI YTBOPIOIOTH IUAICHY Ta
HEITOAIABHY IIPaBOBY MOACAB ITPABOBIAHOCHH.
Ipr bOMy AAfl TAKOI MOAGAL € XapakTepHHM
YHCTOTH

BIACYTHICTB 3MiCTY

IIPABOBIAHOIIICHHH, a oTiKe, came
IIPABOBIAHOIIICHHA HE MOXKHA BIAHECTH aHI AO

CyTO MAHHOBHX, aHI AO CyTO HEMAHHOBHX

IIPaBOBIAHOCHH.

OcobanBicTe  Takoi — IPaBOBOI  MOAEAL
ITOAAITae B HEOAHOPIAHOCTI, TOOTO
ITOABITHOCTI  IIPaBOBOI ~ IIPUPOAH  CAMOTO

OAara, 110 Ma€ K BAACTHBOCTI MAMHOBUX, TAK
i BAACTHMBOCTI HEMalTHOBUX OAar. BiamoBiaHO,
XapaKkTep TAKOro OAara HE AA€ MOKAHBOCTL
CTBEPAIKYBATH, ITI0 BOHO € YHCTUM MAHHOBUM
200 umcTuM HeMalHOBUM OaaroMm. Ile aae
3Mory

CTBEPAKYBATH, IO AudEepeHIraris

O0’ekTiB 32 KpHTEPIEM  «MAHHOBOCTI»
AMXOTOMIYHIM IIIAAXOM CTBOPIOE IIPOOAEMY B

HEOXOIAEHHI  THX

Oaar, AKi  MaroOTh
AyaAlcTHyHY IIPIPOAY. A OTIKe,
AndepeHIiarnio 00’eKTiB IIUBIABHUX

ITPABOBIAHOCHH 32 TAKHM KPUTEPIEM ITOTPIOHO
ITPOBOAMTH METOAOM TPUXOTOMIl Ha MaifHOBI,
HEMaMHOBI Ta OAara, fiki MarOTb IIOABIAHY
(AyaAicTIYHY) TIPABOBY IIPHPOAY, TOOTO Ti, KL
MICTATH BAACTHBOCTI HEPIITHX TA APYTHX.

Tpeba BiAHAUHTH, IO B HAyIi I[HBIABHOIO

IIpaBa 3 I[bOTO IIPHBOAY ICHYE AEIIO iHITIHit

4y HamoMy BUITAJKy Lie ocoOwmcTi HeMaViHOBi Ta MaVtHOBi
IIpaBa Ta 000B’SI3KIL.

miaxiA.  3okpema, B. O. Aammau Bci o6’exrn
IUBIABHUX IIPaB TEX PO3IIOAIAHB 32 TPbOMA
BUXIAHIMI IPYIIAMHE: MaifHOBi OAara (MaifHO);
MaHHOBO-HEMAHOBI ~ OAara; IoB’s3ami 3
ocobucricrro HemaiHOBI Oaara [27, c.202].
[Ipore, He IPUMEHINYIOYM BaKAHUBICTH Ili€l
kAaacudikarii, MAEMO CTBEPANTH, IO € IIEBHI
ACIEKTH, AKI BUKAUKAFOTH IIE€BHI 3aITUTAHHA.
Tak, He AOCHTH 3PO3YMIAHM € OOCAT HOHATTS
«MATHOBO-HEMAHOBI ~ OAara», OCKIABKH 3
OrAfIAYy Ha iX Ha3By Taki OAara MycATb MaTu
IIPUPOAY, aANKe
«MATHOBO-HEMAHOB» B

3Mirany IIPaBOBY
CAOBOCITOAYYEHHS
HAyIli BUKOPHCTOBYIOTH SIK PIBHOZHAYHE CAOBY
«3Mirrani». AAe SIKIIO 1€ TaK, TO TOAL 1 rpyIa
OAar, IO CTAFOTh O0’€KTAMH IIUBIABHUX IIPAB,
CTOCYETbCA ~ AMINE  THX  IIPABOBIAHOCHH,
3MICTOM fIKHX € TaKi IIpaBa Ta OOOB’A3KH, IO
MAFOTb 3MIIIAHY IIPABOBY IIPUPOAY, TOOTO €
MaItHOBO-HeMaiHOBUMHU.  besymoBno,  1yT
BUHHKAE 3AIIMTAHHA: IIPO fAKl IIPABOBIAHOCHHI
nAe moBa? Skmio me He Tak, TO € iHImin
HAIIPAMOK ~ T4KOTO  PO3YMiHHA,  AKUI
repeAbadae, IO CTOCOBHO OAar, AKi 32 CBOEFO
NPUPOACIO €  3mimaHuMu  (MafHOBO-
HEMAHHOBIMI), BUHHKAIOTD BIAHOCHHI MUK iX
VIACHHUKAMU, fKi BPEIYABOBAHI ITO3HMTUBHIM
IIPaBOM, 3MICT AKHX CKAAAAFOTh MAHHOBI Ta
HeMafHOBI mpaBa Ta oOob’msku. I[lpore TyT
3pa3y BHHHUKAE 3aITUTAHHA: fAK 13 IIPHBOAY
TOTO, IO € 3MIITAHUM Ta fAKe B cdepl mpaBa
HaOyBae  xapakTepy  OO’€KTa,  BHHHKAE
ITPABOBIAHOIIIEHHA, 3MICT AKOTO CKAAAAIOTH
OAHOPIAHI (JHCTI) 32 CBOIM XapaKTepoOM IIpaBa
Ta OOOB’A3KH? BIAIIOBIAHO, 3 I[BOTO BHITAAKY
BHXOAHWTD, IIIO O0’€KT IIPABOBIAHOIICHHSA (IIIO
Ma€ 3MIIIAHUNA XapakTep) Ta OO €KT IIpaBa Ta
000B’A3Ky (III0 Mae OAHOPIAHMI Xapakrep)
Mbx coboro He 36irarotbes. Sxmo 1me Tax, To
TYT BUHHKAE TAKE 3AITMTAHHA: AK OAHH i TOI
Ke OO’€KT B OAHOMY BHITAAKY MOKE OYTH
3MIITAHUM, 4 B IHIITOMY — MATH OAHOPIAHMIT
(amcrmii) xapakrep? el BHIIAAOK CTBOPrOE
Texk  Oarato  3anMTaHb, AKI  OTPEOYIOTH
APIyMEHTOBAHMX HAYKOBHX IIOSICHEHB. [Ipore

€ i mpocriltie MOACHEHHH, AKE 3BOAUTBCA AO

TOro, IO y I wacTmHi KAacmikarii
3aCTOCOBAHE HEKOPEKTHE  (DOPMYAFOBAHHSL.
€AMHE, 3 UMM BAPTO  IIOTOAMTHCH 3

B. O. Aamagem, To me Te, mo yci oG’exrum
NUBIABHUX IIpaB IIOTPIOHO PO3IIOAIASTH 32

TPbOMA I'PYITAMH.

97



Eurasian Academic Research Journal

2016 Nel (01)

B mpomy cemci OIABIN IpHIHATHOIO €
KAaCHIKALIiA, Ky MH 3aIIPOIOHYBAAM BHIIIC,
32 KpHUTEPIEM «MalHOBOCT» Ha MAaifHOBI,
HEMAHHOBI Ta OAara, fKi MarOTh IIOABIFHY
(AyaAicTHUHY) IIPaBOBY IIPHPOAY, 34 YMOB,
AKIIIO B HAyli HE OyAC APIYMEHTOBAHO T2
AOBEACHO  ICHYBaHHS OAar, INO  MaroOThb
3MIIIIAHY [IPABOBY IIPUPOAY. A 11, BIAIIOBIAHO,
HAAACTb IIPUBIA AO

Ipu

ocTaHHBOl Tpyrm OAar B kaacudikarii (Oaara,

pOo3ImpeHHs

KAacrIKarrii. OBEOMY — OCOOAHUBICTH
AKI MArOTh IIOABIAHY (AyaAICTHYHY) HpPaBOBY
IIPHPOAY) IIOAATAE Y TOMY, IO BOHH XOdYa i
MICTATD Y COOl BAACTUBOCTI AK MAHOBHUX TaK 1
HEMaHHOBUX OAAr, IIPOTE IIIOAO CAMOTO OAara,
MO0  Cra€  OO€KTOM

IICBHOI'O IIpaBa

(IpAaBOBIAHOIIICHHA), MOXKHA ~ BPAXOBYBATH
AdIe Ti AKOCTI, IO XapaKIECPU3YIOTh HOIO
200 K MaHHOBHM, a00 fAK HEMAHHOBUM.
Tobro TaM, Ae IPABOBIAHOITICHHSA
CHpAMOBAHE Ha 3a0E3IE€YEHHA MaHHOBOIO
iIHTEpecy, BPaXOBYFOTBCA AMIIIE Ti BAACTHBOCTI
OAara, ITI0 XapaKTEPU3YIOTh HOro K MAHHOBE.
A Tam, Ae IIPaBOBIAHOIICHHA CIPAMOBAHE Ha
3a0e3IeUeHHA HEMATHOBOIO iHTEpecy, Oaaro,
mo  crae  OO’€KTOM  IIEBHOTO  IIpaBa
(mpaBoBiAHOIICHHA), HAOyBae HEMAaHOBOIO
xapakTepy. BIAITOBIAHO, IIpaBa Ta OOOB’A3KH,
3MIIITAHOTO

IO  CKA2AArOTH 3MICT TaKOro

IIPAaBOBIAHOIIICHHSA (robro  ocobucroro

HEMaHOBOTO IIPABOBIAHOIIICHHA 3
000pOTO3AATHIMI ~ O0’€KTaMI), HaOyBAIOTh

XapaKkTepy  MAfHOBHX 400  HeMaiHOBHX

32A€KHO BIA TOro, fIKi BAACTHMBOCTI OAara
3aAOBOABHAIOTH IHTepecH IX yuacHuKiB. [lpm
IBOMY MAHHOBI Ta HEMAHHOBI BAACTHBOCTL

OAara 3 AyaAlCTHYMHOIO IIPABOBOIO IIPHPOAOIO

HE  MOKYTb  OAHOYACHO  ITOEAHYBATHCD,
OCKIABKH HayIi LIMBIABHOTO rpaBa
HEMAaHHOBO-MAaHHOBI IIpaBa Ta OOOBA3KH

moku e HeBiaomi. Ak 3a3maumaa
A. O. HoBocroAoBa, 3 AKOIO 0Oe33aIepedHo
ITOTPIOHO ITOTOAMTHCH, CyO’€KTHBHE IIPABO 34

CBOEIO ITIPHPOAOIO € OAHOpiaHmM (35, c. 8,

14]. Lle crocyersca 1#  cyO’€KTHBHOTO
00OB’A3Ky, fAKAH Ma€ TICHHI 3B$M30K 3
KOPECITOHAYIOUHM ~ HOMy  CyO’€KTHBHHM

mpaBoM, 4 iX B3aEMOAlA, 1m0 HabyBae

B3a€EMOOOYMOBAIOIOUOTO MiiK COOOIO 3B’A3KY
YTBOPIOE IIApHY IOPHAHYHY KATEIOPilO —
CyO’eKTHBHE IIPaBO Ta KOPECIOHAYIOUMIT
HOMy IOPHAHYHHI OOOB’f30K. A TOoMy OAara,
O0’€KTOM  IIEBHHX

1o CTAarOTh npaB
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(obOB’A3KIB) HE MOXKYTH MATH 3MiIITaHOl
IIPaBOBOI IIPHPOAH, TOOTO OyTH MaifHOBO-
HemaiinoBuvu. Lle rmiaTBepaKyeThes H THM,
10 MAFHOBI IIpaBa MOKYTbH BIAUYKYBATHCH, 4
HEMAMHOBI — 3aBIKAM 3AAUIIAIOTHCA 3 HOTO
HOCIEM Ta € HEBIAUY/KYBAHUMU.

Orike, 3 BHIIEHABEACHOIO MOKHA 3pOOHTH
BHCHOBOK, III0 ITOHSTTA «OO’€KD» Ta «OAArom
Mixk coboro He 36irarorbes, 60 AKIIO OAAro
MOJKE MATH ITOABIIIHY IIPaBOBY IIPHPOAY, TO
oO’exkr mpasa mi. [le mop’szanme 3 THM, IO
IIPABO € OAHOPIAHIM 32 CBOEIO IIPHPOAOIO, 4
omxe, 00’eKT IeBHOro npasa (OOOB’A3KY) He
MOYKE OAHOYACHO IIPOSIBASITH BAACTHBOCTI K
MAHOBUX, TaK 1 HeMalHoBuUX OAar. OCKIABKHI
e BKa3yBaAO O Ha Te, INO € Taki Ipasa, fAKl
MAarOTb ~MAWHOBO-HEMAHHOBHI  (3MIIIAHMIA)
Xapakrep, aAe IIPO Taki IpaBa IOKK IO HayIli
IIMBIABHOTO ITPaBa HiYOTO HEBIAOMO.

3 1IbOrO BUIIAMBAE, 1110 OO EKT Ta OAATO — I1e
BiaOOpakeHHA pisHuX cep Oyrra. baaro e
BiaOOpakeHHAM cdepu cyrmoro. Tobro 1re

CTaBACHHS AFOAMHH Ta/a00 CycHiABCTBA AO

[IEBHOTO  IIPEAMETA  MATEPiaABHOIO  Ta
HEMATEePiaABHOIO cBITY, 110 HaAdE
MOXKAMBICTD ~ YCBIAOMHTH ~ HOrO  KOPHCHI

BAACTHBOCTI, fAIKI  3AaTHI  3aAOBOABHATH
ITOTPeOH AFOAUHH, 33 YMOB, IO Taki OAara €
Ob’ekr €

BiAOOpakeHHAM OAar y cdpepl HAAEKHOTO.

AOCTYyIIHI A0 iX obaAapaHHA.

TobOTO I1€ CTaBAEHHS 3aKOHOAABIA AO TTEBHUX

IIPEAMETIB MaTepiaAbHOrO Ta
HEMATEPIaABHOTO  CBITy 32  yMOB  iX
HATYPaABHOI ~ 3AATHOCTI  OyTH  OO’€KTamm

LIUBIABHUX IIpaB (IIpaBOBiAHOCHH). B 1mpomy

cenci yci  O0ekTH  IIUBIABHHX  IIpaB
(mpaBoBiAHOCHH) € Oaaramm. [lpore He Bci
OAara MarOTb MOMKAHBICTH OYTH OO €KTaMM
IMBIABHUX ITPaB (IIPABOBIAHOCHH).

3a Takmx OOCTABHH BAACTHBOCTI OAara Ta
iHTEpeC yJIACHHKIB € KpHUTEpiEM BH3HAYECHHSA
HE TIABKH 3MICTy IIPABOBIAHOIIICHHS, 4 i HOTO
xapakrepy. 3 IIbOro IpHBOAY TpeGa HaBeCcTH
B. A. Beaosa,

«UIMBIAICTY BOXKAMBO 3HATH HE TIABKH Te, IO

THO3UILIO KA 323HAYAC:

Toit abo immmmi mpeamer (cybcrpar) €
00’€KTOM IIMBIABHIX IIPaB (ITPABOBIAHOCHH), 4
¥ Te, uM € BiH 00’€KTOM IIHBIABHOTO 0OOPOTY:
TrrepIre HeOOXIAHO AAfA TOTO, MO0 BU3HAYMTH
3MICT ITPABOBIAHOCHH, AKi MOTAM O CKAACTHCH
3 IIPHBOAY BIAITOBIAHOTO O0’€KTa; Apyre — AAA
TOro, ImOO BH3HAYHTH KOAO (DAKTHYHHX

OOCTaBUH, fKI € IHACTABAMH AAA AMHAMIKI
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(pyxy) Takmx mpasoBiaHOCHE» [3, c. 70].
[Tpore MOKAMBICTD CIIPUIHATTA T2 PO3YMIHHSA
CyTi THX 9 IHIIIIX IIPABOBIAHOCHH, 30KpeMa i
iX AMHAMIKA, 3AACKUTH BIA TOrO, fKA IIPABOBA
MOACAB BIAOOPAKECHA Y IIO3UTHBHOMY IIPAaBi,
IO HOPMATHBHO YIIOPAAKOBYE, OpraHisye Ta
CTpyKTypye i

BUHHUKAIOTH MK yJ9aCHHMKaMKu 3

ABOCTOPOHHI ~ 3B’A3KM,  fIKi
IIPUBOAY
MATEpPIaABHHX Ta HEMarTepiaAbHHX Oaar sk

eaticts 3micty Ta Qopmu. Came 1pasosa

MOAEAb  HAaAAC MOKAUBICTD ~ 3aKAACTH
cTabiABHY OCHOBY B peraamenTarti
CyCIIABHHX  BiAHOCHH. bo  moBHOIHHE

PEIYAIOBAHHS 3aKOHOM CYCIIABHUX BIAHOCHH
MOKAUBE AMINE 34 YMOB PO3YMIHHA HOTO
ITOAOXKEHD CyO’€KTAMH IIPABOBIAHOCHH, fKE
Ma€e OyTH JITKHM, ICHIM 1 3pO3yMIAIIM.

Opamax BAKAUBICTD BH3HAYCHHA
OITUMAABHOI IIPaBOBOI MOAEAl OYAB-IKOrO
IIPABOBIAHOIIICHHSA IIOAATA€ HE TIABKH § TOMY,
00  BCTAHOBHTH  BAACTHUBOCTI  OO’€KTy
IPABOBIAHOIIICHHA, 4 IOTIM BU3HAYHTU HOTO

3MiCT, 2 i Y TOMY, III00 HOACHUTH, AK Ta AKAM

9HHOM  BIAOYBae€TbCA ~ AMHAMIKA — TAKHX
IIPaBOBIAHOCHH.
Tom HACTYITHIM eTarnom IIBOTO

AOCAIAKEHHSA € IIMTAHHS AMHAMIKH OCOOMCTHX

HEMAHHOBUX ITPaBOBIAHOCHHAX 3
00OPOTO3AATHIIMI 0o0’eKTam. Anxe
AHHAMIKa ITPaBOBIAHOIIICHHSA HAAAE

MOKAHBICTH ITOOAYHUTH HOr0O PyX Ta PO3BUTOK

dgepes MPOLECH BUHUKHCHHA, 3MIHH T2
[IPUITHHCHHS.

BunukbenHs — ocobumcrux — HeMaifHOBHX
IIPaBOBIAHOCHH 3 000POTO3AATHIMI

ob’exramu, sk crBepakye C. O. CaimraeHko,

IIOB’A32aHE 3 INACTABAMM, IIEPCADATCHIME

3aKOHOM, a CaM 3aKOH € 3araAbHOIO Ta

OOOB’fI3KOBOIO  IIEPEAYMOBOIO  AMHAMIKI

IpaBoBUX 3B’A3KiB [40, c.22]. Sk 3asmawae
aBTOP, YYACHHKH OCOOHMCTHX HEMaHHOBUX
ITPABOBIAHOCHH

HAOyBAIOTH ~ IIpaB  Ta

ODOB™I3KIB  ITIOAO OAar

OCOOHCTNX HEMAHHOBHX IIPABOBIAHOCHH HE

00OPOTO3AATHIIX

TIABKH B PE3YABTATI HAPOAXKEHHA YU B CHAY
IpAMEX IPUINCIB 3aKOHY, 4 I IIAAXOM

BUMHEHHSA Alfl, TOOTO B pe3yAbrari peasisarii

cBoel  aAlesparroctri  [47, ¢ 479]. Ormxe,
HOYATOK ocobucTux HEMAITHOBHX
ITPABOBIAHOCHH 3 000POTO3AATHIMI
o0’ ekramu OB SI3AHUIT 3 PpisHEME
ITPABOITOPOAKYBAABHIMI TOPUAHYHIMI

draxramm, sAKki GE3TOCEPEAHBO 3aACKATH BIA

ocobAnBOCTElH €aMoro ocobucroro
HemaiiHOBoro Oaara. Huwmm e: mapoaxeHHs
ATOAVIHI, AOCSITHEHHS AFOAMHOIO
BIATIOBIAHOT'O BIKY, CMEpPTb, FOPUAUIHI BUNHKI

TOIILLO.

Possurok 0CODHCTHX HEMaITHOBUX
[IPaBOBIAHOCHH 3 0BOpPOTO3AATHIMH
006 ’ekTamu OB A3AHII i3

IIPABO3MIHFOBAALHIMU FOPUAMYHIMUI
daxramur  (TakuMmu, fAK CMEPTb, FOPHAMYHI
BUMHKH Ta FOPUAHYHI aKTH, IIPABOYHHMN) Ta
IIOAATA€ Y 3MIHI CYO’€KTHBHOIO CKAQAy dH
3MICTY, 4 B ACAKHX BHITAAKAX — 1 3MiHI B 00’€KTi

[46, o = 22].

HpaBOBiAHOLLICHHH

IIPAaBOBIAHOCHH Taxa
TpaHcdopMarria
3YMOBACHA IIOABIMHICTFO HE TIABKH CAMOIO
OAara, are ¥ IOABIHHICTFO IIPABOBOI IIPHPOAK
OCOOMCTHX HEMAHHOBHX IIPABOBIAHOCHH 3
00’eKTamm.

00OPOTO3AATHIMI Cyrp i

IOATAE€ y  MOXAHBOCTI  (HEMOKAMBOCTI)
IIEPEXOAY CYO’€KTHBHHUX IIPaB YIIPABOMOYEHOL
iHmmx  ocio.

ocobu A0 3oxpema,

HEIEPEAABAHOIO (HEeBIAYYKYBAHOIO,
HE3AATHOIO IIEPEXOAUTH BiA OAHOTO Cy0’eKTa
AO IHITOrO) B OCODHCTHX HEMAHHOBHX
ITPABOBIAHOCHHAX, fIKi BUHHKAIOTH CTOCOBHO
000OpOTO3AATHUX ~ OO’€KTiB, € Amme ix
HEMAHOBA CKA3AOBa (OCOOHCTI HEMaHHOBI
mpasa). Pasom i3 TuM, MaFHOBA CKAaAOBa
(paBO HAa BHKOPHCTAHHA HEMATEPiaABHOIO
00’ekTa, HPaBO HAAAHHA TPETIM OCOOaM
AOCTYIIy AO CBOTO HEMATEPIaABHOTO OAara Ta
HOro MpaBOMIPHOTO BHKOPHCTAHHA) MOXKE
IIEPEXOAUTH AO TPETiX ocid fAK 3a IKHUTTA
mpaBoOOAAAATEAS, TaK 1 micAd HOro cmepri
[45, c. 415-416].
BiarmoBiaHO,  BHACAIAOK — TIPaBO3MIHHOrO
FOPHAMYHOTO  (DaKTy ocobmcre HemaiHOBE
ITPABOBIAHOIIIEHHA 3 OOOPOTO3AATHHM 00’€K-
TOM i3 3MmimmaHoro 3a CBOIM  3MiCTOM
ITPABOBIAHOIIIEHHA MOeE TPaHCOPMYBATHCH
y oaHOpiAHE (umcTe). Bo skimo mpaBoobaaaa-
TEAb IEPEAAB MAMHOBY CKA4AOBY, TO HEMaii-
HOBA, fAKA € HEIEPEAABAHOIO, HE TIABKI
CKA2AA€ 3MICT ITPABOBIAHOITICHHSA, AAC BKA3yE
HA Te, IO TAKEe IPABOBIAHOIIICHHS MA€ OAHO-
PiAHHI (qHCTHIT) Ta A0COAIOTHHI XapakTep. Y
IIBOMY BHITAAKY caMe OAAro, Io cTae 00’ eKToM
B MCKAX TAKOTO ITPABOBIAHOITICHHA, MOKE
32AOBOABHATH AHWIIIE HEMAWHOBI iHTepecH
ocio,

cBoro 6OaarooOAasaread. CTrocoBHO
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IIIOAO fAKUX BUHHUKAU AOCOAFOTHI MAaNHOBI

IIPABOBIAHOCHHE BHACAIAOK  IICPCAAHHSA
IIPABOOOAAAATEACM MAMHOBHX IIPAB YH HOro
CMepTi, TO y IbOMY pPa3i Takl IIpaBa MarOTh
OAHOPIAHHE (drCTHii) XapakTep. A CTOCOBHO
06’eKTa TAKOTO IIPABOBIAHOIIECHHSA, TO 0coba
MOJKE 3aAOBOABHATH AMIIIE MAITHOBI iHTEpecH
4yepe3 MaHHOBY IIHHICTH TaKoro OAara.

3 mporo

BUXOAHTB, INO IIEpEXiA  yCixX

MAFHOBUX IIpaB, 3 OAHOIO OOKy, AAf
IIPaBOOOAAAATEAA 3MIHFOE ITPABOBIAHOINICHHSA
13 3MIIIAHOrO aOCOAFOTHOIO B OAHOPIAHE
a0COAIOTHE — IIPABOBIAHOIIEHHS, IO  Ma€
HEMaHHOBUI Xapakrep. 3 APyroro 00Ky — AAf
ocobu, 110 crae HaOyBaYeM MAlHOBUX IIpaB B
0COOHCTUX HEMAHOBUX IIPABOBIAHOCHHAX,
1[0 BUHHKAIOTH CTOCOBHO ODOPOTO3AATHOIO
HEMATEPIAABHOIO OAara, CTBOPIOE ITIACTABH
AASl BUHHKHEHHS MAWHOBUX ITPAaBOBIAHOCHH,
IO MAalOTh OAHOPIAHMII 32 CBOIM 3MICTOM
xapakTep. BHHHEKHEHHA IPaBOBIAHOCHH Y
APYTOl CTOPOHH 32 KUTTA IIPaBOODAAAATEAA
IIOB’A3aHE 3 IIEPEXOAOM MAIHOBHX IIPaB, fAKI
CKA2AQIOTH  3MICT OCODHCTHX HEMAHHOBHX

IIPABOBIAHOCHH, 00’ekTOM AKAX €
000pOTO3AATHE HEMATEPIaAbHE OAAro, a MiCAf
Oro cMeprti — 31 CMepTIo.

Ilpore y mexax Takoi KOHIICIII] BHHHKAE
HH3Ka HAYKOBUX 3alIUTaHb. 30KpeMa ImoTpedye
AOAATKOBOTO OOIPYHTYBAHHA TaKe IIPaBOBE
ABHIIIE, AK TPAHCOPMAIIiA IPaBOBIAHOIICHHS
(Buainero mmO0 — O.P), a came, AxkuM
YHHOM 13 3MIIIAHOTO  IIPABOBIAHOIIICHHSA
BHHHKAE ABI IPYIIH OAHOPIAHHX 34 3MICTOM,
aA€ HEOAHODIAHHX 34 CBOIM XapaKTepom
IIPaBOBIAHOCHH?

ITpobaema  moadrae y

3aIMTaHHI: fAK caMe BIAOyBaeTbCA  Taka

TpaHcopmartia?  Illaaxom  mpumpHEHHA

OAHOTO  ITPABOBIAHOIIIEHHS 1  OAHOYACHO
BHHUKHEHHA ABOX iHIIMX, 200 dUepes 3miHy
OAHOTO IIAAXOM IIOAIAY 9H BHAIAY B iHIIm
ITPABOBIAHOCHHH? Hayxosmit irTepec
CTOCY€ThCA I TOrO BHIIAAKY, KOAHM (DaKT
CMepTi Y TOPAAKY IIPABOHACTYITHHIITBA 200

TparcopMye 3MiIaHi IIPABOBIAHOCHHH B

OAHOpIAHE 32 CBOIM 3MICTOM
IIPABOBIAHOIIECHHA, IO  Ma€  MAaiHOBHIT
XapakTep. ITpu IIBOMY 3MIHA B

ITPABOBIAHOIIICHHI ITPOXOAUTH HE TIABKM Ha
piBHI 3MmicTy, aae # Ha piBHI cyO’ekrHOrO
cKAaAy. Un y 1IbOoMy pasi IPUIHHACTHCA OAHE
ITPABOBIAHOIIECHHSA (y HAIIIOMY BHITAAKY — IIE
3MIIITAHIE

HpﬁBOBiAHOHICHHfI, 1o Mac
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XapakTep) 1 OAHOYACHO BHHHKAE iHmE (y
HAIIIOMY BHIIAAKY — L€ IIPABOBIAHOIIICHHS, IIIO
Mac MaiffHOBHI (OAHOpIAHMIY) Xapakrep). A
MOKHA

3HAYUTD, HpI/IHyCTI/ITI/I, IIo

NIPUIIMHEHHS ~ OAHUX  IIPABOBIAHOCHH — HE
O3HAYAE, 1110 BOHO IIPUIIMHAETHCA ¥ BCIX CBOIX
npossax. Lle crocyerbes TuX MaifHOBHX IIpaB,
AKI § BHITAAKY CMEPTI IEPEXOAATH AO IHIIIHX
ocib, UMM BCTAHOBAIOE AAf X OCiO
[PABOBUI 3B’A30K 3 THMH, AAS AKHX iCHy€E
abCOATOTHHI ODOB’M30K  yTPUMYBATHCH BIA
IIOPYILEHHS TaKUX abCOAIOTHHX IIpaB. 3a
TAKUX  OOCTABUH ITOBUHHI

npaBa Maru

pe3uAyaAbHHIP®  Xapakrep. Aae me Ha
HAyYKOBOMY PiBHI IIle HEOOXIAHO AOBECTH Ta
BUABUTU  MOKAHMBICTb ~ ACAKI IpaBa, K
CKAQAAAM 3MICT OAHOIO IIPABOBIAHOILICHHS,
IO IIPUITMHUAOCH AO IIEPEXOAY X K YaCTHHI
3MICTY IHIIIOrO IPaBOBIAHOIIECHHS, Y popmi Ta
AKOCTI, IO ICHYBAAH AO BHHHKHCHHS ITACTAB
AN IX TTEPEXOAY.

3 IPHBOAY I[OTO B HAYIIi IIMBIABHOIO IIpaBa
icaye ABa ocHOBHI mmorAfan. [lepruit moasrae
Y TOMY, IIIO ACAKI ITPaBa 3 IIPUBOAY OCOOHCTHX
HEMAFHOBUX OAAr He IEPEXOAATH AO 1HIIIX, 4
BUHHKAIOTb YHACAIAOK Ta y 3B’A3KY 31 CMEPTIO
ocobmu. Lo TTO3HIIIFO IATPHMAB
P. O. Credamayk, AKkuii Taki IIpaBa Ha3BaB
nocrrasarusaumy [51, ¢. 534]. Tummit morasa
obrpyrtyBas C. O. CaimraeHKo, 1 BIH 3BOAUTH
IIFO TOUKY 30PY AO TOTO, IT[0 BHACAIAOK CMepTi
MAIHOBA CKA2AOBa (IIPaBO HA BHKOPHCTAHHA
HEMATEPIaABHOTO O0’€KTa) MOIKE IICPEXOAUTH
c. 313].  Tobro

TpaHcdOopMariia

AO  Tperix ocio  [45,
BiAOyBaeTBCA
IIPABOBIAHOIIICHHA dYepe3 3MiHy 3MICTy Ta
HOro Cy0’€KTHBHOIO CKAGAY.

GiAbIIT

TTosuris C. O. Cairruenka ¢

AOIYCTHMOIO T4 HE BHKAHKAE  0araro
sarmrTane. Bo ckopirre Ta mpocrire MOKHA
TTOACHUTH ITPOIIECH AMHAMIKH OO0’€KTa BiA
oamiel ocobm A0 iHmIOl  Wepes  3miHy
CyO’€KTHOTO CKA4Ay B ITPABOBIAHOIIICHHI, HiK
HOSACHIOBATH, fAK Taki OO’EKTM IIMBIABHIX
mpaBa, fIK IMA, €ecTh, AlAOBa perryraris,
300paKkeHHsA, OCOOMCTI ITaIlep IIOMEPAOTO,
o OYAM CKAGAOBOIO OAHHX IIPABOBIAHOCHH,
AKI TIPUITHHUAKCD, CTAFOTh O0’€KTOM iHITIIX
IIPaBOBIAHOCHH, IO BUHHKAIOTh BHACAIAOK T2

y 383Ky 31 cmeprio ocobu. Ilpore me me

5 Pesymyanpavit (i sar. residuus - sSKuv 3aivImmvisCs,
30epircsi, 3aJMINKOBWUIT) - XapaKTePUCTUKA TOrO, IO
3aJIVIIIMIIOCK ITiCIIst YOro-HeBy b,
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3HAYHUTH, 10 mAXIA P. O. Credanuyka He Mae
mpasa Ha icHyBaHHA. OCODAHBO KOAHM IIE
CTOCYETBCA IIPaBa Ha IIOBAIYy AO AIOAHMHH, fKA
romepaa (cr. 298 LIK Vkpaiuu), Ae ob’exrom
CTA€ TIAO AIOAWHU, SIKA HoMepAa, Ta if micrie
IIOXOBAHHA; IIPABO OyTH IIPUCYTHIME IIpH
AOCAIAKEHH]

IIPHYHH cmepTi T2

O3HAMOMAFOBATUCh 13 BHUCHOBKAMHU  IIIOAO
IIPUYUH CMEPTI TOIIO.

Ille oAme mmramHA, fAke HOTpedye Iforo
BUPIIICHHA: YU BIAOYBAETHCA TPaHCOPMALILL
camMoro

Oaara, 1O  Mae

IIPHPOAY, y pasi
cMepti IpaBoBooOAaaaTeAs? Tobro 3 Oaara,

ITOABIFHY
(AyanlcTHaHy) IIPABOBY
IO Ma€ ITOABIHY (AYaAICTHYHY) IIPAaBOBY
TTPUPOAY,
(rpancdopMyeTbeaA) y OAAro, IO Mae AHIIE

IIEPETBOPIOETHCA

MAFTHOBFIA XapakTep. Uu HigKol
TpaHcdoOpMariii He BIAGYBAETBCHA, OCKIABKE
OAaro He MOKe BIPATUTH CBOI HEMaiiHOBI
BAACTHBOCTI HaBiTh BHACAIAOK Ta y 3B’A3KY 3i
cmeprio ocobu. Um Oaaro mpurmHAE CBOE
ICHYBaHHA, OCKIABKH BHHHKae imrme? Bia
BHUPIIICHHA IIUX ITHTAHb 3AACKUTD HE TIABKH
MiCIlE TakOro ©OaAara, IO CTac OO €KTOM
NUBIABHUX IIPaB B CHCTeMi, a H pPO3yMiHHA
HOro AMHAMIKH.

Omxe, AMHAMIKA OCOOHCTHX HEMANHOBHX
IIPaBOBIAHOCHH 3 00OPOTO3AATHIMI
ob0’ekTaMu  BHABHAA 0araro  HEBUPIIICHHX
IIUTAHb, AKI IIOTPEOYIOTH OKPEMOIO HAyKOBOTO
OOIPYHTYBAHHS T4 BUPIITICHHA.

KOHIIEIIIIIFO

C. O. CaimueHKa HIKOIO MIPOIO HE ITAAAHO

Bapro  sasmaumtm, 1o
KPUTHII, 4 AHIIIC BKA3aHO HA Ti MOMEHTH, fKi
OTPeOyIOTh  AOAATKOBOIO — ITOACHEHHA  Ta
obrpyrTyBarud. [lloao 3mirmranoi mpasoBoi
MOAEAI ITPABOBIAHOIIIEHH, IKY 3aIIPOITOHYBAB
aBTOp, AK EAEMEHTA MEXAHI3My IIPaBOBOIO
HEMAITHOBUX

PETyAIOBAHHA  OCOOHMCTHX

BiAHOCI/IH 5 1o BHHHKAIOTH 3 IT pI/IBOAy

000pPOTO3AATHIX OO’€KTIB, TO BOHA Ma€ BCi

mAcTaBE  AAA icHyBamHA.  [lo-meprrre,
3aKOHOA@BEIIb  3aCTOCOBYE TaKy  IIPaBOBY
MOAEAB ~ IIOAO  BIAHOCHH i3  IIPHBOAY
pesyabTaTiB IHTEACKTYaABHOT, TBOPYOL

aisapaoCT [61]. TTo-Apyre, B chepi 3HAHD TIpO
CyIlle Ta HAAEKHE BIAOMO AHMIIE ABi IIPABOBi
MOAEAI  IIPABOBIAHOCHH: OAHOpPIAHA ({IHCTa)
[44, c. 31-32] Ta 3mirmana (koHBepreHTHa) [4,
c. 110-111; 5, c. 115; 8, c. 286; 11, c. 278; 18,
c. 419; 21, c. 76, 77; 24, c. 12; 48, c. 43; 49,

c. 11]. ITo-tpere, immoi mpaBoBoi MoAeAl 3
00’€KTOM, IO Ma€ IIOABIHHY (AyaAicTHdmy)
IIPABOBY IIPHPOAY, B HAyIll IIUBIABHOIO IIpaBa
IIe He 3aIIPOIIOHOBAHO.

[Ipore oAHe 3 3aBAAHB I[HOTO HAYKOBOIO
AOCAIAKEHHSA TIOAATAE HE CTIABKH Y BUABACHHI
CcAADKIX MOMEHTIB B3ATOI HAYKOBOIL KOHITEITIIi
C. O. Cairrgenka, ckiApkz y ii mocuAeHHI 3a
PAXyHOK CTBOPCHHA AABTEPHATUBHOL
KOHITEIIII AASl IX TIOAAABIIIOTO 3iCTABACHHS T2
KOHKYPYBaHHA MDK coOoro. Aaf  1poro
IIOTPIOHO 3aCTOCYBATH METOA AABTCPHATHBH,
TOOTO METOA BUPIIICHHA IPOOAEM IIAAXOM
ITOPIBHAHHSA T4 B3AEMHOI KPHTHKU TEOPIH, IO
KOHKYPYIOTb MiK coboro [36, c. 485], mmoao
TOTO 9H {HIIOTO ABHIIIA.

CyrHicTs LIHOrO METOAY, AKHI
ccpopmyaroBas Kapa Ilommep, sBoamTsca A0
TOrO, INO HEOOXIAHO 3aBKAH BIAIIYKyBATH
AABTEPHATUBH AOKTPUHAABHUM («{CTHHHIMY,
30py,
oTimM

AOTMATHYHHM) — IIIIOTE3aM, TOYKAM

TeopifiM, AKI BKE  ICHYIOTB, 4
3IIITOBXYBATH MK COOOO IIl AABTCPHATHBI
[38, c. 62] aas TOTO, IIIOO BHABAATH Ta YCYBATH
momuAkE.  OWIKyIOTB, IO OTPHMAHUX B
pe3yAbTaTi AaHHX Oyae OlabIre, HOK y BCIX
rimoTe3ax pasoM y3ATuX. TaKkuM 9MHOM, CyTh
METOAY ITOAATAE HE CTIABKA B  «KPUTHIID
Teopil, CKIABKM B YMOTASAHOMY BIAKPHTTL
HOBHX IpoOAeM 1 oHTOAOrIYHIX cxeM [55]. 3
#woro  aomomororo K. Ilormep  mparmys
BUPIIIATH IPOOAEMY KPHTHYIHOIO IIEPETAAAY
3MICTy HAyKOBOrO 3HaHHA. BiH mocrifiHo
e  AHMHAMIYHIIT

3a3sHa4Ya€, IO HAykKa —

MPOIIEC, AKUH  CYIPOBOAKYETHCA — 3MIHOIO

TEOPiH, AKI B3AEMOAIFOTH MizK CODOIO, are He
AOITOBHIOIOTH OAHA OAHY [55].

PoszsuBaroun iAero K. INormepa,
I1. Qeitepabens  —  BiAOMHIT  BUeHHIA,
METOAOAOT HAYKU — BIABHAYUB, INO SKIIO

AABTEPHATHBHOI TEOpii, AyMKH He icHyE, TO iX
HEOOXIAHO BHHAMTH 1 BXKE ITOTIM 3iCTABAATH
[19]. HaBirp fAKIO 3araABHOIPHHHATI TOYKN
30py
OOIPYHTOBAHO i AOBEACHO, X BCe OAHO Tpeba

OyAO © IIOBHICTIO ITATBEPAKEHO,
3ICTABAATH 3 TPOTHACKHHMH Teopiavm. 3

IBOTO  IPUBOAY  CIPABEAAHMBO  3a3HAYAB
T. C. Kym: «Bumaxia aabrepHATHB — II€ SIKpa3
TO 3aci0, AO AKOTO BYEHI ... BAAFOTBCA BKPAIl
c. 109];

HAIPAM IOPIBHAHO OalAykKe CTaBUTHCA AO

piako»  [25, OyAB-fIKII HAYKOBUIL
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KPHUTHKA 330BHi, KOAHM BOHO IICPCIKHUBAE

CTAAIFO «HOPMAABHOL Haykm» [30, c. 487].
3iTKHEHHA K  AABTCPHATUBHHOX  AYMOK
pusBoAuTh, 3a caosamm K. Ilommepa, Ao
OTPUMAHHA OIABIIMX 3HAHb IIPO IIPEAMET
AOCAIAKEHHSI,  IIOSIBI

HOBOI'o CTUAXO

MHCACHHA B Hayr_{i, BHHUKHCHHA HOBHX

riroTes, MOABKM HOBOTO piBHA 3HAHE [38, c. 62],

OCKIABKH ~ SKOFO O  AOCKOHAAOKO i
VHIBEPCAABHOIO ~HE 3AABAAACA §  CBOEMY
3aCTOCYBaHHI  fIKA-HEOYAb — TEOpif, AyMKa,

ITO3HIIiA, IX ICTHHHY IIHHICTD MOMKHA 3 ICYBATH
AMIIE ITCASl 3ICTABACHHA 3 AABTCPHATHBHOIO
[26, c.47; 38, c. 64]. 1 unm OGisbIe HOBHX 1
HECITOAIBAHHX IIPOOACM BHHHKAE B IIPOIIECI
HABMHCHOIO  3iTKHEHHS  aABTCPHATHBHHX
TOYOK 30pY, TUM OIABIIHIT IHTEpEC, HA AYMKY
K. Ilommepa, 3abesneueno Hayti [37]. bo, Ha
moradA I1. @ettepabenaa, aspTepHATUBH — IiE
TEOPETHYHI KOHCTPYKIH, IO IepeOyBarOTh Y
CTaHI KPHTUYHOI AHMCKyCi, Ac Teopil, Toukn
30py, INAXOAHM IIOCTIHHO KOHKYPYFOTb MIK
co0o0r0, a ix GOpOTBOA CcrpuAe PO3BUTKY Tiel
9H HITTOf HAYKOBOI Auciumainu [54, c. 277).

Orxe, 3ITKHCHHA aABTEPHATUBHUX TOYOK
30py MOMKE IIPHU3BECTH AO IIOABU HOBOTO
CTHAIO MHCAEHHSA B HAYII, BUHHKHEHHA HOBHX
riroTes, MOABM HOBOTO PIBHA 3HAHD IOAO
IIPEAMETA AOCAIAKEHHA. A Iie, K HACAIAOK,
CIIPUATHME PO3BHTKY Ti€l 9 iHIIOI HAyKOBOI
AHUCITUIAIHE, HaBiTh AKIIO IeBHI i cdepu
BHAQFOTBCH AOCHTH OOIPYHTOBaHUMH Ta/260
AOCKOHAAMMH. DO  wepes  aAbTepHATHBN
IIEPEBIPAIOTD ICTUHHICTD THX YH {HIIINX 3HAHD
HA EMIIIPHYHOMY PIiBHI.

IToBeprarodrce AO HAIITOrO AOCAIAKEHHS Ta
Buxoasunm 3 Toro, mo C. O. Caimrgenxo
ITPOIIOHYE B OCHOBY PEIYAIOBAHHA OCOOHCTHX
HEMAMHOBUX BIAHOCHH, IO BHHHKAIOTH i3
IIPUBOAY OOOPOTO3AATHHX OO E€KTIB, 3aKAACTH
3MIITAHY MOAEAB IIPABOBIAHOCHH, TO 3 I[OTO
IIPUBOAY BAPTO BUKAACTH CBOI ITPOIIO3HIIL.

Taka DO3HINA 3BOAUTBCA AO TOTO, IO

IIpaBOBi  3B’A3KH, AKI ~BHHHKAIOTH  MDXK
YYACHHKAMH 3 IIPUBOAY OAara, IO Ma€
ITOABIiHY ~ IIpaBOBy  IIPHPOAY, IOTPIOHO

OOYAyBATH HE HA €AHOCTI IMHX 3B’M3KIB, IO
CKAAAAIOTB 3MIiCT OAHOTO ITPABOBIAHOITICHHS, 4
Ha IX moAiapHOCTI. B OCHOBY Takoro moainy
Tpeba IMOKAACTH IIHHICTH CAMOrO OAara, IO
MOKE CBOIM

32AOBOABHATH  pi3HI 32

XApaKTEPOM  IHTEpEeCH  yJaCHHKIB,  fAK

3YMOBAFOIOTh BUHUKHCHHA HE OAHOI'O, 2 ABOX
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OAHOPIAHHX  (YHCTHX) 32 3MICTOM, aAe

HCOAHOPIAHHX 32 CBOIM  Xapakrepom
rpaBoBiaHOCHH. To6TO Tam, Ae ocoba mMoxe
3a3AOBOABHSATH CBOI IHTEpECH 3a paxyHOK
BUHUKAIOTD

HEeMaHOBOI IIiHHOCTI  OAara,

HECMAIHOBI IIPaBOBIAHOCHHH, a TaM, A€
iHTepec 0CcOOHM HAIIPABACHHI HA 3aA0BOACHHS
MafHOBOI IMHHOCTI OAara — BHHHUKAIOTH
MaIHOBI IIPABOBIAHOCHHH.

Taxy MOAEAD

IIleBOBy IIpaBOBiAHOCI/IH

3AIIPOIIOHOBAHO ~ HMEHYBATH  OIITOASAPHOIO.
Bimoaspumii (6i... BiA Aar. bi... ABO..., ABOX...
BiA bis ABiui + Aat. polaris BiA rper. polos Bick
obepraHHA) — TOH, INO Ma€ ABl IpOTH-
A@IKHOCT], ABA ITOAIOCH. Y HAIIIOMY BHITAAKY
IIOAO OAHOTO i TOro * OAara BHHUKAIOTH
IIPOTHACKHI 32 CBOIM XapaKIepoM IIpaBo-
BIAHOCHHH, A€ OAHE Ma€ MAHHOBHI, iHIE —
HeMalHOBUI xapakrep. A orxe, HIOH HABKOAO
OAHOrO OAara OOEpTAFOTHCA ABA IIPABOBIAHO-
IICHHSA, IO MAFOTh, OAHMH IHOAO IHIIIOrO,
IIPOTHACKHMIL XapakTep, AK ABI CTOPOHHI
meAaal. Ilpr mpoMmy KOKHI 3 TaKuX IIPaBO-
BIAHOCHH MAarOThb aDCOAFOTHHE — Xapakrep,
dgepes Iie BCTAHOBACHO IIPaBOBHUIT 3B’A30K MK
OaaroobAaAaTEAEM TAa OCODAMHU, AAS  SKUX
BCTAHOBAIOIOTh OOOB’fI30K YTPUMYBATUCH BIA
ITOPYIIIECHHA IPaB OAArO00AAAATEASL.
BiamosiaHO, mpaBoBiaHOCHHH, 00’€KTOM
AKHX € OAara, IO MAIOTb IIOABIHHY IIPaBOBY
IIPUPOAY, AK
IIPAaBOBIAHOCUH MOKHA 300pasuté y opmi

GlmoAapHY MOAEAD

TAKOTO MAATOHKA:

AR

Ae A — OAaro 3 IOABIHHOIO ITPAaBOBOIO
IPHPOAOIO, B — HemaliHOBI TpaBOBIAHOCHHH,
C _
6AaaroobAapaTeAs (Iie Moxe OyTH AK OAHA 1 Ta

MaiHOBI  mpaBoBiaHOCHHE, D —
K 0coba, Tak i pizHi ocodbm), B — abcoarorHo
HEBU3HAYEHE KOAO 3000B’A3aHUX 0CiO Ta
cy0O’ekTiB IyOAIIHOrO IIpaBa.

ITpu 1BOMY IIOYATOK AMHAMIKM —TaKHX
MIPAaBOBIAHOCHH ITepeAbadae, 1o OAMH i TOI
e IOPHAMYHHI (DAKT € INACTABOIO AAA
BUHHMKHEHHA HE OAHHMX, 2 OAHOYACHO ABOX
MIPABOBIAHOCHH, —OCKIABKH — II€  IIEPEAYCIM
HOB’A3aHE 3 BAACTHBOCTAMH OAara, IO MAac

ITOABIITHY IIPAaBOBY IIPHPOAY, AKE BIA IOYATKY
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Horo icCHyBaHHSA BKE MICTHTB Y  CODi
BAACTHBOCTI K MAfHOBHUX, TaK I HEMAITHOBHX
Oaar. ITpu 11bOMy, 3 OrASIAY Ha Te, 1[0 MaITHOBI

IIpaBa MOXKYTh IIEPEXOAUTH AO IHIIHX OCiO,

IO 32 T4KOIO  IPABOBOIO  MOACAAIO
repeAbavae  Amine  3MiHy  CyO’€KTHBHOTO
CKAAAy  IIPABOBIAHOIICHHA 3  IIEPBICHOIO

OAArOOOAAAATEAS HA TMOXIAHOTO, TO TICHOTO
3B’A3Ky LA I1apa IIPABOBIAHOCHH MK COOOO
HE Ma€, IPOTE MAE TICHHI 3B’30K 3 iX OAarom,
fIKE y CBOIH OCHOBI € EAMHIM Ta HEIIOAIABHIIM,
a AAT HpaBOBiAHOCI/IH € IX OocHOBOMO. Aae
mo 1e €
T yacTuHi, 10

HCOOXIAHO ~MaTh Ha  yBasl,
IIPABUABHUM AHILNE B
BIATIOBIAAE ~ XapaKTepy TOIO UH  IHIIIOrO
IIpaBOBIAHOIIEHHA. bo OAaro me moxe marm
OAHOYACHO BAACTUBOCTI SIK MAHHOBHX, TaK i
HEMaHOBHX OAar, TOOTO OyIH 3MiITaHuM 3a
CBOEIO ITIPHPOAOIO, 2 TAKOK HE MOMKe Oyrm
IIOAIAGHE 3 OAHOIO Ha ABa 3a KPHUTEpieM
MaIHOBOCTI.

BiATIOBIAHO, 32 TAKOIO ITPABOBOIO MOACAAFO
IPAaBOBIAHOCHH — 3HHKA€E  HEOOXIAHICTD B
ITOSICHEHHI TUX BHITAAKIB, KOAU 13 3MIIITAHOIO
IIPABOBIAHOIICHHA  BHHHKAE ABI  IPyIIH
OAHOPIAHHX 34 3MICTOM, aA€ HEOAHOPIAHIX 32
CBOIM XapaxkTepoM IpaBOBIAHOCHH. OCKIABKI

TIEPEAAHHSA MAWHOBUX ITPAB CYITPOBOAKYETBCA

3MIHOIO AHIIIE B CYO'€KTHBHOMY  CKAAAl
20COAFOTHOTO IIPAaBOBIAHOIIICHHS, AKe
0(POPMAIOIOT gepes BIAHOCHE

[IPABOBIAHOIICHHA, IO  BHHHUKAE MK
YIIPAaBOMOYEHOIO OCOOOIO Ta HAOYBadeM.

Lle crocyerpcst I 3aIUTAHHA: Y1 IIPOXOAUTD
y pasi cMepTi IpaBoBOOOAaAaTeAd TpaHCGOP-
MaIria OAara, IO Mae ITOABIAHY (AyaAiCTHYHY)
IIPABOBY IIPUPOAY, y OAAro, Io Mae AmMIIe
MaFHOBHIH xapakrep? B mexax rakoi mpaBoBol
MOAEAI  II€ 3aIMTAHHA OPHAWYHO  CT4€
GafiAyxuM, 60 AKIIO OAAro M Mae HeMarHOBI
BAACTHBOCTI, TO iHTepec ocobu He Moike OyTH
3aAOBOACHHI 32 BIACYTHICTIO camoi ocoOm.

Tobto 3

HEMaHOBOTO HpaBOBiAHOLHeHHH

IIPUIIMHEHHAM  OCOOHCTOrO
rrepecrae
icHyBaTH  HeMaHHOBHII  iHTepec — ocobm,
OCKIABKH i Bike HEMAE, ITPOTE IIe HE O3HAYAC,
IO TIEBHI HEMAHOBI BAACTHMBOCTI Oaara
IIEPECTAIOTH ICHYBATH.

LIiHHICT TAKOTO IIAXOAY IIOAATAE § TOMY,
III0 Ha Ll OCHOBI MOXXHA IIOOYAyBaTH I iHIIH
ITPABOBIAHOCHHH, 00’¢KTOM AKX € OAara, Imo

MAIOTh ITOABIHHY IIPaBOBY IIPHPOAY. 30KpeMa

e CTOCYETBCS IIPABOBIAHOCHH, 110
BHHUKAIOTH CTOCOBHO PE3YABTATIB IHTEACK-
TYaABHOIL, TBOpYOi AifiabHOCTL. Bo pesyanrar
IHTEAEKTYaABHOI, TBOPYOI AIAABHOCTI Ma€e
BAACTHUBOCTI fIK MAHHOBHUX, TAK 1 HEe MAHOBHX
6aar. Ha 1ie 3eprys ysary i C. O. Cairrgenxo,
HOpiBHIOIOYN  0DOpOTO-3aaTHI OO eKTH
0COOHCTUX HEMAHHOBHX IIPABOBIAHOCHH i3
PE3YABTATAMHE  IHTCACKTY-aABHOI,  TBOPUOL
AlsiabrOCTI. Bin 3a3Ha4mB, mo 00’€KTH TAKHUX
MArOTh

HpaBOBiAHOCI/IH Ha’rypa/\bHy

00OpPOTO3AATHICTD, 3AATHI  IIEpeOyBaTH B
00opoTi, MICTATE y C€ODI BAACTHBOCTI AK
MaflHOBHX, TaK 1 HeMaHHOBHX Oaar [45,
c. 407], 3aatHi posrAfaaTHCcA OO’€KTOM  AIK
MaHOBHX, TaK 1 HeMaWHOBUX ImpaB [45,
c. 416], a Takox ix 3aAy9aroTH AO 00OPOTY
gepes AOITYCK A0 HUX TpeTix ocib [45, c. 407].
[Ilo crocyeTbcs BIAHOCHH, fIKi BHUHUKAFOTD 3
npuBoAy iH(opMarii, TO IX peryAroBaHHA
Tpeha OOYAYBATH TeK Ha OIIOAAPHIN MOACAIL,
ane 32 YMOB, SIKIIO  OAaro  TaKuX
IIPaBOBIAHOCHH MA€ BAACTHBOCTI AK MAITHOBHX
OAar, TaxK 1 HEeMAaHHOBUX.

Bapro BiAsHAUnTH, IO IHTAHHAM y MEMKAX

kounerti C. O. Caimgenka, €  ITOHATTA
«OCODHCTOTO  HEMAHHOBOIO  IIPaBOBIAHO-
IICHHA», fAKE 3 TOYKH 30py aBTOpPA Mae

YMOBHHIA XapakTep, a OOCAr TaKOro IOHATTA

BOmpae B cebe He TIABKH  OcobHCTy
HEMAHHOBY, a I MAHOBY CKAaAOBI [45, c. 34—
35, 258, 264, 315]. I1pu 1poMy 0OCAT TOHATTA
«ocobucre HEMAHOBE —ITPABOBIAHOIIICHHM)
aBTOP PO3IAfAAAE ¥ ABOX aCIleKTax: 1) Ti, Io
BHHHKAIOTH ~ CTOCOBHO  ODOPOTO3AATHHX
00’ekTiB; 2) T, IO BHHHUKAIOTH CTOCOBHO
HEOOOPOTO3AATHUX HEMATEPIaAbHUX OAar [45,
c. 8, 431]. BiamoBiAHO, Iie CTaAO IACTABOIO
AAfl TIOAIAY aBTOpa HeMaTepiaABHHX OAar, 3a
Kpurepiem  ix 000POTO3AATHOCTI, Ha
HeoDOPOTO3AATHI  (AKI MAIOTH MOHICTHYHY
MIPHPOAY, TOOTO € TIABKH HEMATEPIAABHIMI
TA HEMAHHOBHMH) Ta OOOPOTO3AATHI (AKI
LIPUPOAY,
HEMATEPIAABHUMH, — aAC

MArfOThb  IIOABIHHY TOOTO €

HecyTp y  cobi
HEMaHHOBY Ta MAHHOBY LiHHICTB) [45, c. 255—
256, 259].

I3 HABEACHUMUI kAacuikamiave - Ta

YMOBHOCTAMI MOKHA OyAO © 1 ITOTOAHTHCS,

pore TyT BUHHUKAC mpobaema
TEPMIHOAOITYHOTO ~ IIO3HAYECHHA. 30Kpema,
00CAT  TOHATTA  «OCOOHCTE  HEMAMHOBE
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IIPABOBIAHOIIECHHS  TIepeabadae, 1o  #Horo
OTPIOHO  PO3KpUBATH depe3 ODCAT TaKHX
[OHATb, fAK «OCODHUCTE», «HEMAMHOBE» Ta
«rpaBoBiAHOIIICHHM. BiAbine 3Beprac Ha cebe
yBary oOCAr LOHATTS «HEMAHHOBEY, SIKE 3 HOro
Ha3BH IlepeAbadae, IO IMOCh I1030aBACHE
exonomivynoro [0, c. 12; 31, c. 13; 41, c. 8-10]
9 TO MalHOBO-TpoImoBoro 3micty [50, c. 93],
200 He Moxke Oyt TouHO omiHene [31, c. 13],
He Mae ToBapHOCcTi (23, c. 11]. Biamosiamo,
IIOCh HEMAMHOBE HE MOKE MATH TAKOK U
MATHOBUX BAACTUBOCTEH, OCKIABKM OAHE 3
APYIHM Ma€ B3a€MOBHUKAIOYHHI xapakrep. B
cenci  obcsAr «ocobucre

ObOMY ITOHATTA

HEMallHOBE  IIPABOBIAHOIICHHS»  MOMKHA
PO3KPHBATH AHIIIE HYEPE3 TOH 3MICT, AKHIH
BIATIOBIAAE TOMY, IIO € BH3HAYAABHHM.
Ilpumaiivei B HayIi, AK 1 B 3aKOHI, MOBa Ma€

OyTH UITKOFO, ACHOFO 1 3pO3YMIAOFO.

3a  Takux  OOCTaBMH  y  KOHIICIIIIi
C. O. CaimgeHKa  3aIIPOIIOHOBAHO  0OCAr
HOHATTA «ocobucre HeMaiiHOBe

IPAaBOBIAHOIIICHHA» ~ 3aMIHWTH  Ha  IHIIIE,

IIupIIe 3a CBOIM OOCATOM IOHATTH, IO
OXOITAFOBAAO O HeE TIABKHM HEMAWHOBY, a H

MafHOBy  CKAaAOBy.  [lpore,  OCKIABKH

BH3HAYAABHIM AASl 3MICTy Ta XapakTepy

IIPaBOBIAHOIICHHA € HOro OO’eKT, TO

CIOYATKY Bapro po3ibparmcsa 31  CaMoro
kAacudikariero Oaar, Aka O BU3HAYMAA MicCIe
AKI  MaroTh

TUX HEMaTepiaAbHHX  OAar,

ITOABIfiHY ~ IIPUPOAY,  aA€  BHPAXKAIOTH
IHAHBIAYAABHICTD (DISUYHNX Ta IOPHAHMYHIX
ocib.

AAS IIBOrO BHUCXIAHUM AAS  BH3HAYEHHSA
kAacudikaril O6Aar 3a KpurepieMm 3B’3Ky iX 3
0CcODBOIO BAPTO ITOKAACTH OCOOHCTI OAara, Imo
IIPUPOAY,
HEMATEPIAABHUMH, — aA€

MAOTh  IIOABIIHY TOOTO €

HECYTB y  COOi
HEMAHHOBY Ta MAHHOBY LIHHICTb. 3 OTAfIAY Ha
Te, IMO Taki OAara MarOTh BAACTHBOCTI AO
obopory, aae B dUacTmHi iX MaFHOBOI
CKAZAOBOI, TO BOHH € OOOPOTO3BAATHHMU He
MOBHICTIO, 4 AWIIIE YACTKOBO. BiATIOBiAHO, Taki
Onaara B kaacndpikarii moTpibHO HazmBaTH
«OCOOHCTUMH ~ 9IACTKOBO ~OOOPOTO3AATHIMI
OAaramm.

Ilpore me Bci ocobmcri Oaara 3aarHi AO
nmsiaHOro  obopory. Ha me y  cBoemy
Aocainkenni sseprae yeary C. O. Caimrgenko
Ta BIAHOCHUTBH AO HUX KHTTA, OCOOHCTE KUTTA,
TiAHICTB, 3AOPOB’, IHAHBIAYAABHICTB TOITIO

[45, c.256]. Taky rpymy 3aIpOIIOHOBAHO

104

HMEHYBATH ~ «OCOOMCTHMM — HEMaiHOBUMUI
BAaramm.

KpiM 1poro, B Haymi LHBIABHOTO IIpaBa
BIACTOIOFOTH TIO3MILFO, 110 HE AMIIIE OCOOUCTI
HeMalHHOBI OAara MOKyTb MaTH OCOOHCTHIX
xapakrep, Aefki MafHOBi OAara TeK MarOTh
TiCHII 3B’A30K 3 ocoboro. Taxk,
M. M. ArapkoB CBOro 4acy IIHCaB, II[O TEPMiH
«OCOOHCTI TIpaBa» BUKOPHUCTOBYIOTH 30KpeMa i
AAS TIO3HAYEHHS IIPaB, 110 HAACKATH OKPEMilt
ocobucrocti. B 1mpomy posyminni ocobucrum
IIPaBOM €, AO IIPUKAAAY, OCOOHCTA BAACHICTD.
OCcOoOHCTHME IIpaBaMH HA3UBAOTD Ti MAIHOBI
mpaBa, AKI HE MOXKYTb OYTH BIAUYMKCHI,
HAIIPUKAAA: IIPaBO HA IICHCIFO, HA 3apOOITHY
maary Tormo [17, c. 300]. Ilpu npomy Bapro

3ayBAKUTH, IIO SAKIIO IIpaBa € OCO6I/ICTI/IMI/I,

TO 1 Oaara wHe 1mM030aBA€HI TOAI TaKol
BAACTHBOCTI.
IcuyBammA ocoOmcTHX  MAHHOBUX — ITpaB

aomyckae 1. B. Cmacubo-®areesa [48, c. 34| Ta
P. O. Credpamayx  [50, c. 45-46].

HABOAATD IIPUKAAAM, AE B S’A.KOHO/,\’&BCTBi

Boun

BHKOPHCTAHO TepMiH «ocobuctey. Tax, y LIK
B/KHTO TEPMIH «OCOOHCTE» CTOCOBHO MaifHA
(ct. 52, mpo 11e TaKkok 3a3HadeHo B c1. 73 CK),
peueit (cr. 974 LIK), maepis (crarri 303-305,
1240), 6oprie (ct. 149), Bumor (crarti 576,
656), crpaxysamua (crari 980, 988 Tormo),
cepsiryry (crarri 401, 406), mosealnku (crarTi
33, 238, 240, 527 TOII0) AK IPUIIUCH BUMHATI
meBHI Al ocobmcro, 30KpemMa  TPyAOBOL
AlsapHOCT (cratTi 163, 164) Tormo [48, c. 33—
34; 50, c. 45-406]. Taxkox y HayIll IIHBIABHOTO
mmpasa BIACTOIOIOTH ITO3HIIIIO, 110
OCOOHCTUME MAITHOBHMH IIPABAMH € IIPABO
AOCTYIIy ~ AO c.0] i1
caiayBarma (39, c. 6; 42, c.12], mpaso Ha

BOPY (39, IIpaBo
OTPHMAHHA BIAIIIKOAYBAHHSA, IO BUIIAUBAC 3
AOMOBAEHOCTI po AOOpPOBiABHE
c. 10]

[Taproro AO TpaBa KaTeropicio € oOOB’fI30K,

BIAIIIKOAYBaHHA koA |1, TOLIIO.
AKAH TEX MOMKE MATH OCOOHMCTHH XapakTep.

Ile crocyerbca — OCOOHCTOTO — ITPUHHATTA
BUKOHAHHA KpeamTopoM (w. 1 cr. 527 LK
Vipaium), 0cobncroro KOpUCTYBAHHA Piddio
32 Aorosopom mosmku (1. 2 4. 2 cr. 833 LK
ocobmcroro

Vkpaiam), BUKOHAHHA 34

AOTOBOPOM ~ H4  BHUKOHAHHA  HAYKOBO-
AOCAIAHIX 200  AOCAIAHO-KOHCTPYKTOPCHKHX
Ta TexHoAorigaux podbir (4.1 cr. 893 LK
Vkpainn), 3a AOTOBOPOM PO HAAAHHS IIOCAYT

(a1 cr.902 LK Vxpaiam), 3a A0OroBopom
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s0epiramasa (4. 1 cr. 943 LIK Vkpainm), 3a
(cr. 1005 LK

Vkpaium), ocoOncToi MaifHOBOI BIATIOBIAAAB-

AOTOBOPOM  AOPYYCHHS
vocti [30, c.5-0] Tomo, ase y BHIIAAKAX,

AKIIIO e IIePEADAYEHO AOrOBOpOM 260
3aKOHOM, 200 SKIIO II¢ BUIIAMBAE 13 CyTi
3000B’13aHHA Y1 3BUYAIB AIAOBOTO 0O0OPOTY.
Ormxe, 11 MalHOBI OAara, SIKI MArOTh TICHHI
3B’A30K 3 OCODOXO, IOTPIOHO HMEHyBATH
«OCODUCTUMU MAMHOBUMU OAAramu»,

3a Takux OOCTABUH «OCOOHCTI HEMAHOBI
Oaara», «ocobucri MaHHOBI  OAara»  Ta
«OCOOHCTI JaCTKOBO ODOPOTO3AATHI OAara» €
ITOHATTAMU HIDKIOrO PiBHA (BHAOBHMH), fAKi
Tpeba OO’€AHATH OAHHIM OOCATOM IIOHATTA
«ocobucTi OAaray, MO € IMOHATIAM BUIIIOTO
PiBHSA (POAOBHM).

IIoao

BHHHKAIOTb 13 IIPHBOAY BKA3aHHMX OAar, TO

CHCTEMH  IIPAaBOBIAHOCHH,  fAKI

BOHA  3aAGKHTb  BIA  3Mimanol — MOAEAL
paBoBIAHOCHH. TOOTO AKIIO Taka MOACAD
IPABOBIAHOIIICHHA € YACTHHOIO MEXaHI3My
IPaBOBOIO PEryArOBaHHSA LIUBIABHIX
BIAHOCHH (HOpMaTHBHA KAacudikarria) abo if
IpUAMAFOTh Yy Hayll IHBIABHOIO IIpaBa
(AOKTpuHAABHA KAACHIKAILA), TO CHCTEMY
«OCOOHCTHX IIPAaBOBIAHOCHH» fAK IIOHATTA

BHITIOTO PiBHA (POAOBE) CKAAAAIOTH «OCOOMCTI

HEMAMHOBl  ITPABOBIAHOCHHI»,  «OCOOHCTI
MAfHOBl ITPaBOBIAHOCHHI» Ta «OCOOHCTI
IIPaBOBIAHOCHHM 3  9ACTKOBO  ODOpPOTO-

3AaTHEM  Oaarom». lHmma curyamis, AKImo

3aMICTh 3MIIIAHOI MOACAI ITPaBOBIAHOIIICHHSA

3aCTOCOBYIOTh AABTCPHATHBHY — OIIOAIpHY
MOAEAB IIPaBOBIAHOCHH. VY I(pOMy pasi
CHCTEMy «OCOOHCTHX IIPABOBIAHOCHHY» fK

IIOHATTA BHINOrO piBHA (POAOBE) OYAyTH
CKAQAATH «OCOOHCTI HEMAHHOBI ITPABOBIAHO-
CHHE» Ta «OCOOHCTI MaiHOBI ITPABOBIAHO-
CUHW.

[IMoA0 THTAHHA IIPHHAAEKHOCTI BIAHOCHH,
IO BHHUKAIOTH 13 IIPHBOAY OCOOHCTHX
YACTKOBO OOOPOTO3AATHUX OAAr ©u iHIIMX
OAar, IO MArOTh ITOABIHHY ITPABOBY IIPHPOAY
AO TIPEAMETA IIMBIABHOIO IIPaBa, TO TYT € ABi
pobAeMH.

ITeprra moasrae y Tomy, 110 He Bei OAara, fki
MarOTh IOABIHHY IIPABOBY IIPUPOAY, OXOIIAIOE

cr. 177  HK  Vkpaiam. lle

OCOOHCTHX YACTKOBO OOOPOTO3AATHHX OAar,

CTOCYETBCA

60 xoua ix IIPUPOAA € HCMaTCpiaAbHOIO Ta 3

IICPIIOro IIOTASIAY i Marna © OXOHAIOBATH

cr. 177 LK Vkpaizm,
HemarepiaabHux Oaar poskpusae I'a. 15 LK

mmpore KOAO

VkpaiHum Ta Ma€ BHYCPIHHI — XapakTep.

3okpema, cr. 201 IIK Vkpaian «Ocobucri
HeMalHOBi OAara» repeabadac, 1o KOAO OAar,
AKI IIepepaxoBaHi y I[bOMY ITOAOXKCHHI, a
TaKoK iHImi OAara, SKi OXOPOHSE IIMBIABHE
3aKOHOAQBCTBO,  I1030aBA€HI  MafHOBOTrO
smicry. IIpore He Bcl OAara, Aki IepepaxoBaHi
B Il HOPMi, HACHPABAI MArOTb MOHICTHYIHY
HEMAWHOBY IIPHPOAY, AefAKl 3 HHUX (4eCTb,
AlAOBa

penyramia, iM’A  (HafMEHYBAHHSA))

MAarOTb IIOABIHHY IIpaBOBY IIPHUPOAY, 00

HOPOABAAIOTH HE TIABKM HEMAaHHOBi, a M

MallHOBI BAACTMBOCTI. 3a TAKMX OOCTABUH
cr. 201 LK VkpaiHu 3arrpoIroHOBaHO PO3IIH-
puTH 32 CBOIM OOCATOM IIAAXOM  3aMIHH
CAOBOCIIOAYYCHHA ~ «OCOOHCTI  HEMAaiHOBi
Oaara» Ha «ocobucti Oaara». Ilpm rmpomy
00CAT MOHATTA «OCOOHCTI OAara» B I HOpML
IIPOIIOHYETHCA PO3TASAATH 3BYKEHO, 6O BOHO
BUKAFOYAE MOJKAUBICTD B OXOITACHHI TUX OAAr,
AKI 3aIIPOIIOHOBAHO WMEHYBATH «OCOOMCTIME
MAMHOBUMU OAaraMm», OCKIABKM BOHH 324
CBOEIO IIPHPOAOCIO € MATEPIaABHIMIL.

ITloao

(rocAyrm, MaMHOBI mpaBa, Oe3AOKyMeHTapHI

IpyIu  IHKOPIIOpaABHHX  OAar
miHHi marmepH, 0e3roTiBKOBI rporri Torrno [47,
c. 298, 300]), AxkumE € yce Te, IO 3AATHE
OIIHIOBATHCH Y IPOIIaX Ta Oyru 00’eKTOM
mmpas [47,  ¢.300], wmae

HEMATEePIaABHY IIPUPOAY, aA€ HE YBIHIIAO AO

MAMHOBHUX

HematepiaapHUX Oaar [47, c. 297] sriaHO 3
3aKOHOM, TO IX IIPHHAACKHICTD AO OCOOHCTHIX
MAHHOBUX OAAT 3aACKUTH BIA TICHOTO 3B f3KY
ix 3 0coboro 3a yMOB, ITIO Taki OAara MaroTh
MoHicTHUHY OpHpOoAy. llpore wm Bapro ix
BKATOUaTH AO 3micty cr. 201 LK Vkpainm,
okpemMuM ToAoxenHAM, 3060 B I'a. 15 IIK
VkpaiHu, OKpPEeMOIO HOPMOIO, Ha  JKAAb,
3AAMITAETBCA BIAKPUTHM ITHTAHHAM, OCKIABKI
AAfl IIBOTO HEOOXIAHO ITPOBOAHTH OKpEME
AOCAIAKCHHSI.

3a Takmx oOOCTaBUH OAara, IO CTarOTh
00’€KTOM IIMBIABHIX TIPaB (ITPABOBIAHOCHH), €
OAHUM 13 KpHTEpIlB BH3HAYCHHA IMBIABHIX
BIAHOCHH, fAKI PEIyAIOFOTBCA IO3MTHUBHUM
nmsiApHEM 1paBom. [le Bkasye ma Te, 1m0
ITPAaBOBIAHOCHHH, O0’€KTOM AKHX € OAara, fki
He oxomarorotecs cr. 177 LK Vipaiam, me
MO)xe OyTH BH3HAHO IIHBIABHHMM, HABITH 32
YMOB,  IIIO {HITTIM

BOHH  BIAIIOBIAQIOTH
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HCOOXIAHHM KpUTEpIAM, BU3HAYCHUMH CT. 1, 2
Ta 11 HK Vkpainn. 3okpema, B mexax cr. 177
LK Vkpaian ve € 06’¢KraMul IIMBIABHIX IIPaB
(TIpaBOBIAHOCHH) ocobucri YACTKOBO
obopoTosaaTHi Oaara, HeOCOONCTI HEMAHHOBI

(a4

MAHOBH I

OAara, ocoOucTi HEeMAHOBI
cr.423 LK  Vkpaiam) [59],
obop’azok (u. 1 cr. 190 LK Vkpainm), ail

IIpaBa

HemaiHOBOro xapakrepy (4.1 cr. 1240 Ta
cr. 1305 K Vkpainm), AeAkuii IIPHBATHHI
iHTEpec

(HaIIpI/IK/\aA, y C'J‘anOBI/IX

IIPABOBIAHOCHHAX)®, IO € OO’€KTOM IIEBHHX

>
IIPABOBIAHOCHH, CMOPIOH  AFOAMHH (IO
IMITAQHTOBAHUE y MATKy JKIHKH), Oprami3m
AFOAMHH (Y BIAHOCHHH 3 HAAQHHS MEAHYHOL
Aomomoru (29, c¢. 59]), AocBIA (Hampukaaa,
IIPABOBIAHOCHHH, 1[0 BUHHKAIOTH i3 IIPHBOAY
IIEPEXOAY CIIOPTCMEHA 3 OAHOIO CIIOPTHBHOIO
KAYOy AO IHIIIOrO, HOrO «OPEHAW», «BHKYIIY»
TOINO), Y TOMY H€HCAl KOMEPIIHAHHII AOCBIA
(2.1 cr. 1116 LK Vkpainn), npodeciini Ta
iHI  3HAHHS, HABAYKA T4 BMIHHA, AIAOBI
sp’askn (4. 1 cr. 1133 LK Vkpaian) Tormo. A,
BIATIOBIAHO, ITPABOBIAHOCHHH, AKi BIHUKAIOTH
13 IpUBOAY TAKHX OO’€KTIB, Ha IKaAb, HE
OXOITAFOIOTBCA IIPEAMETOM IIUBIABHOIO IIPaBa.
Tox  Taka

HEBIAIIOBIAHICTE ~ ITOTpeOye

ITOAAABIIIOTO  HAYKOBOIO  IIEPEOCMHCACHHSA
IIOAO CHCTEMH OO’€KTIB IIMBIABHHX IIpaB

(mpaBoBiAHOCHH). A B IIBOMY BOAYAETBCA BaAA

CHCTEMHOIO  XapakTepy B  MeXaHi3Mi
IIPaBOBOTO PEryArOBaHHSA IIUBI ABHIX
BIAHOCHH.

Apyra mpobaema Ioafrae y TOMy, IO
KpUTEPIEM IIPHHAACKHOCTI IIEBHUX BIAHOCHH
AO TIPEAMETY IHBIABHOIO IIpaBa € HE TIABKH
XapakTep, a i crenmdika X PeryAroBaHH#, IO
IIPOABAAETBCA depe3 (hOPMY YIOPSAKYBAHHSA
X BIAHOCHH, yTBOpIOIOUH y cpepi mpaBa
BIATIOBIAHY c. 154; 61].

3okpema, B KOHTEKCTI moAoxenHa 4. 1 cr. 1

ix Moaeap  [58,

LK Vkpaimm mme BIAOOPAKEHO y TAKOMY: «...
0COOHCTI HEMAHHOBI Ta MAHHOBI BIAHOCHHHI
(tuBiABHI BIAHOCHHH) ...». Take IOAOMKEHHA
repeAbadae, IO IIMBIABHE 3aKOHOAABCTBO
AOIIYCKAE AO PETYAIOBAHHA AHMIIE OCOOHCTL
HEMAMHOBI Ta MaifHOBI BIAHOCHHMN (IIMBIABHI
BIAHOCHHH), 2 OCTAHHI i OXOIIAIOE ITPEAMET

LIUBIABHOTO IpaBa. BHacAipOK peryAasTmBHOL

6 IlpoTe BapTO BUCYHYTU HPUITYIIeHHS, IO He BCi IMBUIbHL
inTepect MOXyTh OyTu 00'€KTOM NUMBUIBHMX IIpaB
(npaBoBimHOCHMH), Jnmme T, #Ki  mIg i peamisamii
noTpeSyIoTh BCTYITy y HeBHi IPaBOBiHOCUHI.
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All HOPM IIO3MTHBHOIO IIpaBa Ha BIAIIOBIAHI
BIAHOCHHH OCTaHHI HaOyBaIOTb Xapakrepy
IHAXIA
32KOHOAQBLf, TAKHMHI IIPABOBIAHOCHHAMUI €

IpaBOBIAHOCHH. 3 OrAdAy  Ha
ocobucri HemalHOBI Ta MaiHOBI ITPABOBIA-
HOCHUHH (IUBIABHI IIPAaBOBIAHOCHHH), fAKi 32
CBOEIO BHYTPIIIHLOIO OYAOBOIO (OO’€KT Ta
3MICT) MAarOTh OAHOPIAHMIA (YHCTHIT) Xapak-
Tep. Tobro ocobucre HeMalHOBE IIPABOBIA-
HOIIIeHHS T1epeabadae, 110 Horo 06’eKToM € Ti
Oaara, sxki MaroTh Yy cobi  HemalHOBi
BaactuBocTi. [IpaBa Ta 0OOOB’A3KHM 3a Takux
OOCTaBHH TEK MArOTb HEMAMHOBHIT Xapakrep,
00 CAIAyIOTB 32 HOro OO’€KTOM Ta TICHO
nop’a3ani 3 HuM. Lle crocyerscs # MalfHOBHX
IIPaBOBIAHOCHH, OCKIABKH iX oO’ekToM €
OAara, IKi MarOTh y COOI MAMHOBI BAACTHBOCTI,
a 3MICTOM € AMIIE Ti IIpaBa Ta OOOB’A3KH, AKI
MAarOTh MAWHOBHH xapakrep. Biamosiaxo, y
IIbOMY 1 IPOABAAETHCA OAHOPIAHICTD ITPABOBOL
MOAEAI LIMX IIPaBOBIAHOCHH. A Iie BKasye Ha
Te, IO IHIM BIAHOCHHH, fAKI PEIYAIOFOTBCA
YMHHEM 3aKOHOAABCTBOM Ta MAIOTh IIPABOBY
MOAEAD, BIAMIHHY BiA ACTAABHO 3aKPIITACHOI B
4. 1 cr. 1 LUK Vipainn, a Takox He 30iraroThcs
32 CBOEIO ITPUPOAOKO 3 YHCTUMHU MAHHOBHME
Ta HEMAHHOBUMH BIAHOCHHAMH, HE MOXKYTb
OyTH BU3HAHUMU ITHBIABHUIMH, HaBITh 32
YMOB, IIO Taki BIAHOCHHN 3aCHOBaHI Ha

FOPHUANYHIH piBHOCT], BIABHOMY
BOAEBMABAECHHI, MAHHOBI CaMOCTIMHOCTI 1X
VIACHHKIB, a TAKOXK BIAITOBIAAIOTD IHIIIIM
kputepiaM, mo BusHaderi L[IK Vkpaimm.
Hampuxaas, 1me crocyerbed  3mirmanmx  3a
CBOIM 3MICTOM IIPaBOBIAHOCHH, fKi B MEKax
3aKOHOAABYOTO IMAXOAY, KoHmenty cr. 1 LK
VikpalHm, a Il CTOCyeThCA BIAHOCHH, SKi
3aCHOBaHI Ha INHl MOAEAl YOMYCh BHIIAAH 3
MIPEAMETy  IIMBIABHOTO —IIPaBa, AO  SKHX,
ma [IK

VkpaiHu, IpaBOBIAHOCHHM, IO BUHHKAIOTH 3

30KpeMa, BIAHOCATBCA, 3  OFAAIAY

TIPHBOAY pe3yAbTaTiB IHTEACKTyaABHOL
TBOpYOi AlfabHOCTL. DBesymoBHO, B I1BOMY
CeHCi aKTM  IWMBIABHOTO  32KOHOAABCTBA
oTpebyroTh MEBHOI peBi3il Ta IleperAsiay B
YaCTHHI KOHIICITTy IIUBIABHUX BIAHOCHH B
MEKAX IIPEAMETY IIUBIABHOTO IIPaBa, OCKIABKI
3 OrAfAYy Ha INAXIA 3aKOHOA@BLA BIiH Mac
3BYKCHHI XapakTep, aAKe He BiAOOpamae yci
AOKTPHHAABHI ITIAXOAM AO CIPYKTypH Ta
CHCTEMHA IUBIABHOTO paBa uaepes
BHU3HAYEHHA HOTO IIPEAMETA Ta KpHTepii'B, 3a

SKIMH FHOTO HOTPi6HO BH3HAYATH.
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[TiABOASTYH ITIACYMOK, ITOTPIOHO 3a3HAYHTH,

IO  3aCTOCYBAHHA ~METOAY AABTEPHATHBHI
HAAAAO MOJKAHBICTD 3MOACAFOBATH  IHITIHIA
IIAXIA  AO  PEIYAIOBAHHS  BIAHOCHH,  fKi
BHHHKAIOTb 13 IIPUBOAY OAar, INO MaroTh
ITOABIFHY IIpaBOBYy IIPHUPOAY. Taxmil Imaxia
ITOASITAE ¥ TOMY, IIIO 3 IIPHBOAY OAHOIO i TOTO
2K OAAra Mae BUHHKATH KIABKA PI3HUX 32 CBOIM
XaPaKTepPOM IIPABOBIAHOCHH, 34 YMOB, IO
Take OAAro Mae IOABIHY IIPABOBY IIPHPOAY,
TOOTO Ma€ BAACTHUBOCTI K MAMHOBHX, TaK 1
HemaHoBux OAar. IIpu nsomy Tam, Ae Oaaro
HAIIPABACHE HA 33AOBOACHHSA HEMAaHHOBOIO
iHTEepecy  ocobu, BOHO €  OO’€KTOM
HEMaHHOBUX IIpaBoBiAHOCHH. Tam, ae Gaaro
HAIIPABACHE Ha 33AOBOACHHS  MaiHOBOI'O
IHTEpecy 0codu, BOHO € 00’€KTOM MaiHOBHX
IPABOBIAHOCHH.

Ha raxiii mpaBoBiii MoaAeal (OiroAApHIiF)
3aIIPOIIOHOBAHO  ITOOYAYBATH  PEIyAFOBAHHS
TUX BIAHOCHH, OO’EKTOM fIKAX € OAara, Imo

MAIOTh ITOABIFHY IIPAaBOBY IIPHPOAY. 30KpeMa,

e CToCcyerbcs BiAHOCI/IH, IO BUHUWKAFOTH

CTOCOBHO  PE3YABTATIB  IHTEAECKTYaABHOX,

TBOPYOI  AIIABHOCTi, OCOOHCTHX YaCTKOBO
000pOTO3AATHHX ~ OA4r, a TAKOXK ACAKHX
BIAHOCHH i3 IIpUBOAY iH(OpMArIii.

3a  rTakux OOCTaBHH IIPaBOBA MOAEAb
IIPABOBIAHOIIICHHSA, AKA Ma€ CBOE IIPaBOBE
3aKpIIIACHHA B
dopmoro

CYCIIABHI BIAHOCHHH, OO dYepe3 IN3HAHHA

IIO3UTUBHOMY IIpaBi, €

IIPaBOBOrO  BIIAUBY Ha  IICBHI
IpaBa y IIHMTAHHI MOAEAl IIPABOBIAHOIIICHHSA
MOYKHA 3PO3YMITH, AK CAME OPraHi3OBYFOTH Ta
VIOPSAKOBYFOTD COITIAABHI 3B’A3KH, K y ITKO
BU3HAYEHI  cXemi

BTIAFOFOTB  §  IICBHY

FOPUANYHY OOOAOHKY fIK EAHICTH 3MICTy Ta

dopmu. B LbOMY ceHcl MOAEAB
IIPABOBIAHOIIICHHS PYHKIIIOHAABHO
BHABAAETBCA, 3 OAHOTO OOKy, METOAOM

[3HAHHA IpaBa Ta BPEIYABOBAHHUX HHM
CYCHIABHHX BIAHOCHH, a 3 IHIIIOTO — METOAOM
IIPaBOBOIO BIIAUBY HA BIAIIOBIAHI CyCITIABHI

BIAHOCHHI.
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