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YAK 340.15
PO3BUTOK MPOIECYAJIbHOI'O ITPABA AHIVIII ¥ IEPIO/] CEPEJJHbOBIYYS

DEVELOPMENT OF THE PROCESSAL LAW OF ENGLAND
IN THE PERIOD OF MIDDLE EAST

Cimnbko /I.B., 1.10.H, 101€HT,

npodecop kadeapu Teopii Ta icropii gep:kaBu i npaBa
daxyasTery Ne 1

Xapkiscokuii HayionanbHull yHigepcumem HYMPIWHIX cnpag

CTaTTa npucBsSiYEHa BUCBITNEHHIO OAHIET 3 aKTyanbHKUX iCTOPUKO-MPaBOBKX NPObneM LLOAO PO3BUTKY MPOLECyaribHOro npaea B CEPeAHbO-
BiYHiit AHrnii. Hopmu npaBa ujei kpaiHu, B T. 4. npouecyarbHi, B MaitbyTHbOMY cTanu NigrpyHTsIM (hopMyBaHHS aHrNo-aMeprKaHCbKOT NpaBoBOi
cuctemun. Criovatky B AHIMIIi cuctema CyAiB 3aranbHOro npasa nif vYac po3rsay KpUMiHanbHUX i LMBIMbHUX CNpaB KepyBanacs NpUMHLMNOM 3Ma-
ranbHOCTi, ane 3i 3aMiLlHeHHsIM KOpPONiBCbKOT BNaaw, B enoxy abcontoTnamy, Cyqo4MHCTBO B AHMIii NOCTYNOBO NoYMHAE HabyBaTu puUC iHKBI3WLIINHO-
po3LUYKOBOro npouecy. Kpim Toro, npasuna napnameHTCbKOI MpoLeaypy i 3aKOHOAABYMI npoLec, CPOPMOBaHi aHMINCHKOK MOMNITUKO-NPaBOBOKO
npakTukoto B enoxy CepeaHbOBIYYsA, CTanu 3pa3koM Ans po3byaoBu napnaMeHTapyamy rno BCbOMY CBITY.

KniouoBi cnoBa: npouecyanbHi HOpMK, 06BYMHYBarbHO-3MaranbHUIA NPoLEeC, PO3LLIYKOBO-iHKBI3ULIIMHUIA NpoLEeC, CTagii CyAoBOro npouecy,
nonepeaHe po3scnigyBaHHs, KpUMiHaNbLHUIA NpoLEeC, LMBINbHUIA npoLec.

CTtaTbs NOCBSsLLIEHa PAaCCMOTPEHUIO OAHON U3 aKTyarlbHbIX NCTOPUKO-NPaBOBbIX NPobnem, CBA3aHHOW C pasBUTMEM NPOLEeCCyanbHOro npaea
B CpeaHeBekoBon AHIMuU. HopMbl npaBa 3Toro rocyfapcTsa, B T. Y. NpoLeccyarbHbie, B 6yayLiem cTanm oCHOBON (hOPMUPOBaHWSI aHro-aMe-
pWKaHCKoW npaBoBoW cucTembl. CHavana B AHIMNUKM cucTema cyaoB obLuero npaea nMpy pacCMOTPEHUM YTOMOBHBIX U FPaXAaHCKUX Aen pyko-
BO/ZICTBOBANach MPUHLMMNOM COCTA3aTENbHOCTY, HO C YKPENIeHWeM KOPONEBCKOW BNacTu, B anoxy abcomioTnama, Cyaonpon3BOACTBO B AHMIUM
NOCTENEHHO HauMHaeT npuobpeTaTb YepTbl UHKBU3NLIMOHHOMO-PO3bICKHOTO npoLiecca. Kpome Toro, npasuna napnaMeHTCKoW npouenypbl 1 3a-
KoHoAaTernbHbI npoLecc, chopmMmpoBaHHble aHIMUIACKONM NONMTUKO-NPaBOBO NPaKTVKON B anoxy CpeaHeBekoBbs, cTany obpasuom Ans pas-
BUTWSA MaprameHTapu3ma no Bcemy mvpy.

KntoyeBble cnoBa: npoueccyasbHble HOPMbl, 06BUHUTENBEHO-COPEBHOBATENbHbIA NPOLIECC, MOUCKOBO-MHKBU3ULIMOHHBIWA MpoLece, cTaaum
cyaebHoro npouecca, npegsapuTensbHOe paccrefoBaHne, YronoBHbIA NPOLECC, IPaXAaHCKWIA npoLecc.

The article is devoted to the coverage of one of the actual historical and legal problems — the development of procedural law in medieval
England. The rules of this country’s law, including procedural ones, in the future became the basis for the formation of the Anglo-American legal
system. The earliest records on the procedural side of legal practices arose in Anglo-Saxon during the proto-state period. These early laws came
solely from the king, unlike the European continent, and were addressed exclusively to royal judges. Over time, established norms to a certain
extent were repeated, evolved and changed. Initially, in England, the system of general courts in criminal and civil cases was guided by the prin-
ciple of adversarialism. With the strengthening of royal power, in an era of absolutism, the proceedings in England gradually begin to acquire the
features of the Inquisition and Investigative Process.

Despite the fact that the institute of juries in the courts of England begins to function already in the Xl century. He gets the process of consol-
idation only in the next century in the acts of the English legal system, which determined the procedure for investigating criminal cases (assizes).
Together with the development of legislation, the development and strengthening of the system of royal courts is underway. This contributed to the
creation of a strong centralized judicial system and undermined Senior Justice. With the gradual strengthening of the power of the king, in an era
of absolutism, legal proceedings in England begin to acquire the features of the inquisitorial and investigative process. Unlike continental proce-
dural law, the formal theory of evidence in England has not become widespread. Jurors of English courts were guided mainly by their own convic-
tion and discretion. The inquisitive nature of the process was inherent exclusively in high political tribunals with the onset of the era of absolutism.

The rules of the parliamentary procedure and the legislative process, formed in English political and legal practice in the Middle Ages, have
become a model for the development of parliamentarism around the world.

Key words: procedural norms, prosecution-contest process, search-inquisition process, stages of judicial process, preliminary investigation,
criminal process, civil process.

VY ¢opmariiinomy miaHi CepeaHbOBIUYST BUCTYIAE €IIO0-
X010 (heoaizmy, KOTpHii, K CyCHiJIbHO-€KOHOMIYHA CUCTEMA,
CTae KPOKOM ymepe] 00 PadOBIACHUIBKOTO 1 THM OinbIie
nepBicHooOmuHHOTO jany. [lepion CepeqHbOBIYUS CTAB 3aK0-
HOMIpHMM €TaroM y Mpolieci NOCTYIaIbHOTO PO3BUTKY JIION-
CBKOT'O CYCITIJIBCTBA H OXOIUTIOBAB ITOHA]] TUCSYY POKIB icTOpil
JMIONCTBA. Y 1ie Yac BUHHUKIM MPAKTHYHO BCi HAI[IOHAIBHI
JepKaBH, 10 iCHYIoTh HHHI. [lounHae BimOyBaThCs aKTHB-
HUH B3a€MHUM BIUIMB IUX JepXKaB y BiCHKOBIiM, rocropap-

CbKili, KyIbTYpHill 1 mpaBoBiil chepax. BigcraBanHs okpeMux
perioHiB abo KpaiH MOPIBHSHO IIBUAKO JOJAETHCS BHACIIIOK
3aCBOEHHS TOCATHEHB O1JIbII PO3BHHEHUX Jepkas [1, c. 531].

Oco0nrBa CyKyIHICTB COLiaIbHO-KOHOMIYHNX BiTHOCHH,
mpuTaMaHHa (eomanizMy, 3yMOBIIOE CHELU(IUHY CUCTEMY
MOJIITUYHHUX 1 NPAaBOBUX BCTaHOBIEHb. [laHyBaHHs (eoma-
JIi3My BU3HA4Ya€ NEeBHY €JHICTh ernoxu CepeHbOBIYYS Y TOTO-
YacHHUX KpaiHaX, MONITHYHA CHCTeMa y Leil MPOMIXKOK Yacy
XapaKTepH3yeThCs MH(y3i€lo MOTITHIHOI Biia . Hespaxaroun
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Ha IIe, JeprKaBa 3aBXK/IH BiJlirpae BUPIIIAIBHY POJib. Y 3B 3Ky
3 UM BJaJa KOPOJIsl BUCTYIIA€ YOCOOJICHHSIM €IHOCTI HApOdy
Ta KpaiHu HaBiTh NiJ 4ac peonanbHOi pozapodneHocTi. Oeo-
JlalbHI AepXkKaBU B Pi3HMX KpaiHax 1 HA pi3HMX eTamax icTo-
PUYHOTO PO3BUTKY BIIPI3HSUTUCS OLIBIIO PO3MAITICTIO,
KpUTEpisIMH po3MexyBaHHs Oynu (Gopma HpaBIIiHHS, YCTPOIO
1 METOIM 3I1MCHEHHS MOaiTHYHOI Biaaau. Ciijl BiI3HAYUTH, [0
IepeBary B CEpeHbOBIUHY €IIOXy Malud MOHapXiuHi (opMu
MIPaBJiHHSA, TOII SIK pecnyOIiKaHChbKUIl yCcTpiil OyB BiIHOCHO
piakicHuM siBuiieM. [TomiTHYHI peXUMHU Bif3HAYATIHCS Tepe-
Ba)KHO aBTOKPATUYHHM YH OJIrapXiYHUM XapaKTepPOM.

VYci pa3om, y MOpSAKY iCTOPHYHOI CIIaJKOEMHOCTI iCTO-
PUYHI PI3HOBUAM MOHAPXIYHOI JEP)KAaBHOCTI BHUCTYIHIN
MIOCITIJOBHUMH CTaisSIMH PO3BUTKY IPaBa, y T. 4. OO0 PO3BHU-
TKy TIpoliecyanbHIX HOpM. [IporiecyanbHe mpaBo paHHbO(Eo-
JanbHOT MOHApXIl, sIK 1 MPAaBO I[LOTO MEPIOLY 3araioM, Xapak-
TEepPU3YEThCS KpalHBbOW (pparmeHTaniero. Binomuii 3HaBelb
cepennboBiuHoi ictopii XK. Jle Todd wuinkom oOrpyHTOBaHO
3a3Hayvae 3 1poro npuBony: «llparHeHHs BapBapiB 30eperta
CBOIO CaMOOYTHICTh BHSBIISIETBCS TAKOXK 1 B PaHHbOCEPE-
HBOBIYHOMY 3aKOHOJABCTBI, 1€ 3 ABJISE€THCS TAKUH HACTIJIBKU
Yy>KUH PUMCBKIH IOpUANYHIN Tpaauiil NPUHIMIIL, SIK EpCco-
HAJIBHICTH MpaBa. Y BapBapChbKOMY KOPOJIBCTBI JIFOJM HE TIiJI-
JISITaJd [Ti1 €IMHOTO 3aKOHY, SIKWi OM MOIIMpPIOBaBCs Ha BCIiX
JKHUTEIIB HOTro TepUTOPil, HATOMICTh KOYKHY JIFOJIMHY CYITUITH 32
[IPaBOBUM 3BUYAEM Ti€l €THIYHOI Tpynu, A0 SKOi BOHA Hae-
*Kama» [2, c. 43]. To x He OTUBHO, IO BXXE HA MOYATKy V CT.
Oy/H BYKHUTI 3HAYHI 3yCHILIS IIOJI0 Y3arajJbHEHHS MPaBa, y T. 4.
it y IporiecyanbHO-IIPOLEeyPHOMY acIIeKTi.

Sk ne Oyno TUIOBUM JUIS BapBapChbKUX IIpaBj, HaiilaB-
Hillll 3aIMCH IOAO HPOLECYaIbHOI CTOPOHU MPABOBUX 3BHU-
4yaiB BUHHUKIIM B aHIJIOCAKCIB y mepiof nmpoTonepxan. i panHi
3aKOHH TOXOIWJIM BUKIIOYHO B KOpPOJS, Ha BIAMIHY Bif
€BPONEHUCHKOr0 KOHTHHEHTY, i OyllM ajpecoBaHi BUHITKOBO
KOPOJIBCBKUM CyIisM. BnagaproBaHHS HAcTYIHOTO KOpOJS
03HayYaJI0 BTPATy 3HAUCHHS CTapOro 3aKOHOJABCTBA, OCKIIBKU
HOBHUI1 KOPOJIb BHIAaBaB HOBI ITOCTAHOBH IS CynAiB. Bixrak
HOPMH, BCTAHOBIICHI HOro momnepeiHUKOM, IIEBHOI MipOIO
IIOBTOPIOBAJIMCS, PO3BUBAIACS Ta 3MiHIOBAJIUCS.

B AHmiii cuctema CyaiB 3arajpbHOro Inpasa IIifl 4ac po3-
STy KpUMIHAIBHUX 1 IIMBUIBHUX CIIPaB KepyBaiacs MPUHIIU-
oM 3maraibHocTi. [TopymeHHs cripaBy Ta ii HoeTaHe Ipocy-
BaHHsI 3aJIEKAJIO BiJl iHILIaTUBU CTOPiH. SIK TOKa3M YIPOIOBK
JOBroro vacy, BkiitodHo a0 XII cT., BukopucToByBanucs opaa-
Jii, CyZ0BI MOEAUHKH, mpHcsara Touo. CopocTOByBaTH CBOIO
BUHY WIJCYIHHIA HEe OyB 3000B’sS3aHHI, OCKIIBKH Yy Cyaax
3arajbpHOTO [IPpaBa JOBOAUTU BHUHY MaB 00BHHYBa4. BomgHouac
00BHHYBaueHUIl OOMEXXYBaBCS y CBOEMY IIpaBi HA 3aXUCT —
OakaHi JJIs1 HbOTO CBIJIKH JOMTUTYBAIUCS 0€3 MPOLEAypH MPH-
BEJICHHS JI0 TPUCSTH, HE NependadyBayiacsi O4YHA CTaBKa 31
CBiJIKaMH, BiH HE OTPHUMYBAaB KOMii aKkTa OOBHHYBAauCHHSI.

Cnig 3BepHYTH yBary Ha BHOKPEMIICHHS CTaJii momepe-
JTHBOTO (JIOCYZIOBOTO) CIIJCTBA. XO4a I CTajis OTpuMala
caMoOCTiliHe 3Ha4eHHs paHile, HiX e BiaOymocs y €Bporii,
BOHA OyJla HEIOCTAaTHHO PO3BHHYTOIO. Y IIEPKOBHUX Cylax Ta
y CyAi KaHIjIepa clIifdi Aii IpOBOAKUIUCS 6€3[10CEPEAHBO Cy-
JIer0, SKUW po3misiaaB crpaBy. HaTroMicTh y cynax 3arajbHOTO
MpaBa po3ciiiayBaHHs Oys10 (yHKII€0 00BUHYBaua, SKHI MaB
paBo 3any4ary (axiBiis, a00 MUpoBoro cyai [3, c. 44].

HesBaxkaroun Ha Te, IO HCTHUTYT HPHUCSHKHUX y Cymax
Anrnii nounHae ¢yHKIiOHYBaTH BXe B XI CT., IpolecyanabHe
3aKpITUICHHSI BiH OTPUMYE JIMIIE Y acCU3ax (aKTaX aHMIIHCHKOT
MIPABOBOi CHCTEMH, KOTPi BU3HAYAIH NOPSIOK PO3CIiTyBaHHSI
KpuMiHanbHUX cripaB) ['enpixa I1. 3Buyai, skuii cTaB 0CHOBOIO
Horo cynoBoi pedopMu, BKE BUKOPUCTOBYBABCS KOPOISIMHU
HOPMAaHCBKOI AMHACTI] y BUIISAAI ONMTYBaHHS IIifl IPHUCATOIO
MicreBux xurelniB [4, ¢. 308]. Ciouarky HOBOBBeZICHHS [ eH-
pixa II crocyBanocs BUpIMIEHHS CYIePeYOK IOA0 BOJOIIHHSI
3emiiero. Pedopma nepenbavana nepeBipky CHIpHUX NMUTAaHb
LIJISIXOM PO3CiJyBaHHs KOPOJIiBCHKUM CYIIEI0, SIKE 3A1HCHIO-
BaJIOCS 3a JIOMIOMOTOIO ONUTYBAHHS IiJ MPHUCSTOI0 NPEICTaB-

HUKIB MiCLIEBOro HaceleHHs (MailOyTHe XKypi MpPUCSIKHUX)
[5, c. 127]. et cnoci6 po3ciigyBaHHsS BHKIIIOYAB 3aCTOCY-
BaHHS (DOpMANBHUX JIOKA3iB y BUDVISAI OpAANii 1 MOETUHKIB.
BrpoBamkyBanacs CHiBIIpall NPEICTABHUKIB IEHTPAIBHOT
KOPOJIBCBKOI BJIaJIU 1 MiCIIEBOTO HACEJIEHHS B 0CO01 MPHUCSK-
HUX. Y CIpaBi BiJNpaBlIeHHS MPaBOCYAMs 1€ CTA€ BiImpaBs-
HUM ITYHKTOM JJISI TIOJJIBIIOTO PO3BUTKY KPUMIHAIBHOTO i
nUBLIBHOTO TIporiecy B Auriii [4, c. 308]. ITocrymoBo mpu-
CSDKHI 31 CBIJIKIB, IKUX 13 «IIPUCTPACTIO» JIOTUTYBAIIH, TEPE-
TBOPIOIOTHCS Ha CY[/iB. IX 000B’S3KOM CTa€ MpOToJIOMICHHS
BEPIUKTY BiJIMOBIAHO J0 BJIACHOI OILIHKH OTPHUMAaHHX JOKa-
3iB. BifTo/i 3a3HaueHM 1HCTUTYT CTAa€ XapaKTEPHOI PHCOI0
AQHIJTIHCHKOTO CY/TOYMHCTBA B MEXKaX «3BUYAECBOTO MPABay.

Crioyarky Oyna mnoTpiOHOIO 3roma OOBHHYBaY€HOTO
Ha PO3MIAN CIPABH 32 YYacTIO NPHUCSDKHHUX. 3aCTOCYBAJIUCS
HaBITh TICBHI 3aX0/IU MPUMYCY 110 11bOT0. TaK, 1010 00BUHY-
BAYECHOTO0, SIKMH BiJIMOBIISIBCS BiJl BUDIIICHHS CIPaBH CYIOM
MPUCSHKHUX («CYIOM BITYM3HUY), 3aCTOCOBYBAJIUCS HE JIUIIE
yB’SI3HEHHS, aJle ¥ J0oaTKoB1 KaTyBaHHs [6, . 25]. IIpucsokHi
Opayii y4acTh y pO3DNIS/l SIK KPUMIHAIBHHUX, TaK 1 I[MBUIb-
Hux cnpas. [Tounnaroun 3 kinng XIII — mogarky XIV ct. cyn
IPUCSDKHUX MIT AiSTH y ckiaajai Bemukoro un Masoro xypi.
Benuke xypi y KibKocTi 23 0ci0 isiio Ha NpoMiXHIN cTail
MIX TOTIEPEIHIM 1 CyTOBUM CITiACTBOM. J[0 H0ro KoMmeTeHIil
HaJIe)KaJI0 BUPIMIEHHS MUTAHHS OO0 MPHUTATHEHHS A0 CYLIY.
BiamosinHo, Maine xypi y cknani 12 oci6, BiniOpaHux 3a Maii-
HOBUM LIEH30M, PO3IVISIAJIO CIIPABY IO CYTi Ta BAHOCUIIO OCTa-
TOYHHMH BEpIUKT. BepanukT BBaXkaBcs iCHUM JIMIIIE 32 YMOBH
OJTHOCTAWHOCTI 4eHiB Maioro xypi.

3aBmsku cynoBiii pedopmi I'enpixa II Oymo mocsrHyTO
LeHTpali3alii cygoBoi cucreMu. Lle nano MOXIUBICTb Po3-
DAY CIpaBU Ha BUOIp MO3UBaya He JIUIIE 3€MCHKHM CYIIOM,
arne i po3’i3HUMHU cyagsamu Kopousisi. Kpim Toro, 3acHOByBa-
JIUCSI LIEHTPaNbHI ODilifiHI Cyau M KOPONIBCHKOKO BIIAJIOK0.
KoponiBeskuil cyq y Bectmincrepi HabyBae cTaTycy HMOCTiH-
HOTO CYJIOBOTO BiJIOMCTBa y CKJIQJi II’SITH CYIiB. 3 SBIS€THCA
CY/IOBHH NEPCOHAJ i BCTAHOBJIIOETHCS KOJIETialibHa MPAKTHKA
00roBopeHb. BCTaHOBIIOETBCS TAaKOXK TIEBHA CIEIliai3allis.
Tak, UUBLIbHE BiIIUICHHS CYIy BiJIOKPEMITIOETHCS HAIPHU-
kinni XII ct.

3ritHo 10 BecTMiHcTepchkOro CTAaTyTy, NPHHHATOrO
y XIII ct., Oys10 BCTAaHOBIICHO, IO KOXKEH CY/ISl OJHOTO 3 IICH-
TpaJbHUX CYHiB MaB TPaBO SK pO3’i3HHUU CyIIs BHPIIIUTH
Oy/ab-sIKy CIIpaBy, HE3aJIeXKHO BijJ TOro, e Ls CIpaBa po3-
maaaeTbes. besnocepentbo y rpadcTBax BOHM PO3IISLIAIU
CIIPaBH 3a y4yacTIO MICIIeBUX NpHCSHKHUX. Lle 3aranbHe mpa-
BWJIO Oyso BCTaHOBIeHe HU3KOIO 3akoHiB y XIII — XIV ct.
IMoctymoBo cucteMa po3’I3HUX CY/IB, ITOEIHAHA 3 LEHTpaIi-
30BaHUM KOHTPOJIEM # amensui€ero, 3MiHIOE CTapy FOCTHUILIO.
Cynu, 1o ofepkanu Ha3By accusiB, i3 KiHug XII — mouyarky
XIV cr. cranmd TpOBOAWUTH peryiasipHi 00’13AM CYIOBHX
okpyriB. CymoBi OKpyru 00’€HYBaJId TEPUTOPIi JEKIIBKOX
rpaders. Ilin yac ceciifi-00°131iB, ski npoBoaunucs 3—4 pasu
Ha PiK, acCU3U 3’ACOBYBaJlM TUIbKM NuTaHHS (akry. Ocra-
TOYHE pillleHHS y crpaBi BUHocuiucs y Becrmincrepi. Tymu
HATIPABIISUTHCS MPOTOKOJ MPO PIllIeHHS MPHCSHKHUX 1 BiIIO-
BifHI JoKymeHTH. [li3Himie, KOJIHM CyAIsIMH acCH3iB MOIIH
CTaTH TINBKH FOPUCTH U KONU X CTalnd CYNPOBOMKYBATH
aJIBOKaTH, PIillICHHS y CpaBi BUHOCKWIIOCS 0E3MOCepeiHhO Ha
michi [7, ¢. 201]. 3 MIMHOM Yacy acCH3Hi CY[JIi BHTICHHIN
CYIUIiB-PEBi30PiB, CYAIB i3 YWCIIa MPUIBOPHUX, OCKIIBKH
Oynu, 3a3BU4ail, crelianicTaMHu-IOpHCTaMU, 3HABISIMH KpPH-
MiHaJIBHOTO Ta LMBiNBHOrO npasa. Came 3aBISIKH iX IisUIb-
HOCTI (popMyeThCs, 30KpeMa, OCHOBHHM 3MICT «3arajlbHOro
mpaBa» AHDII y cdepi cynounHersa. Lle mpaBo, cTBoproBaHe
CYIISIMH, 3aCTOCOBYBAJIOCS BECTMIHCTEPCHKHMH CYIISMH Ha
Teputopii Beiel kpainu. Ile Binirpano 3Ha4Hy ponb y LEHTpa-
Jtizaii Beiel MpaBoBOi CHCTEMH, B 3alI00IraHHI MICIIEBUM Ipa-
BoBUM ocoOiuBocTaM. Ha nymxy M.O. YenbiioBa-beOyToBa,
«3arajpHe MPaBoy, MPABO CYAOBHX MPELEICHTIB OXOILTIOBAIIO
BCI raity3i aepkaBHOro Oy[IiBHHIITBA i 3a CBOIM 00OCSITOM TpHU-
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BaJIM{ Yac MOCiajo Iepiie Miclie MOPIBHSIHO 31 CTaTyTHUM
mpaBoMm [4, c. 331].

Y XII - XIV ct. 3 KopouniBchKoro cyny Buokpemuiucs Cyn
KopoutiBehKOi J1aBu, Cyn 3aranbHUX 1030BiB 1 Cyj Ka3Haueh-
ctBa. KokHa 3 IUX CyIOBHX yCTaHOB Majla BIacHY KOMIIETEH-
mito. Cyz KOpOJiBChKOT JIaBU O(DOPMHBCS OJHHUM i3 TEPIIHX.
Bin BupillyBaB KpUMiHaJIbHI CIIPaBY, MaB MOJILEHCHKY BIaLY,
IIPaBO PO3MIAAATU anesisilii Ha pIilleHHS 3EMCBKHUX CYIiB.
YV Cyni KopomiBChbKOI JIaBU 3acifiaiii 4—5 paJHUKIB-FOPUCTIB 1
rosioa. Cyj1 3arajibHUX 11030BiB BiokpemuBcs y kinui XIII cT.
Mo iioro ckiaay BXomuin npodeciitii 10pucTH (3room — JI0K-
Topu 1pasa). Lleit cyn OyB HafileHUII MOHONOIBHUM IIPAaBOM
Ha pO3MIISL JSSIKMX KaTeropii Mo30BiB MK MiIJAHUMHU, SKILO
Ti HE TOpKaJKCs 1HTEpeciB JepkaBu. TakoK BiH Bi3Ha4aBCS
LIMPOKOIO 1 HEBH3HAYEHOIO KoMIeTeHwieto. Cyn ka3HadelcTBa
OyB 0COOJMBOIO CYJOBOIO IHCTAHII€I0 1 BUHHK CIOYaTKy SIK
ocoOnuBa MpUCyTHICTh y KaszHaueiicTBi y XII ct. Bin pos-
IJISIIaB CIpaBy Mpo (iHAHCOBI CYNEpPEYKH, TOJIOBHUM YHHOM,
MiX miranuMu i kopoHotro. IToctynoBo B Cyni ka3HaueicTBa
CTalM B3aralli po3nIsAaTd CIpaBH, OI0 MOXKHA Oyno kBamidi-
KyBaTHU SIK «IIOPYILEHHS 000B’s13Ky» [7, ¢. 201].

OTxe, PO3BUTOK 1 3MIIHEHHS CHUCTEMHM KOPOIIBCHKUX
CylliB, sIKi BiIOyBaJIUCSI pa3oM i3 PO3BUTKOM 3aKOHOJIABCTBA,
CHPHSIITH CTBOPSHHIO CHJIBHOI IIEHTpai30BaHOI CylOBOi CHC-
TeMH 1 milipBanu ceHbHopiaabHy IOCTHUIII0, SMEHIININ 11 3Ha-
yeHHs [8, c. 6].

3 MOCTYNOBUM 3MIIIHEHHSM B KOPOJIs, B €MOXY a0co-
JIIOTU3MY CYIOYMHCTBO B AHIVIIT [TOCTYIIOBO IIOYMHAE HA0yBaTH
pHC IHKBI3UIIIHO-PO3IIYKOBOTO IIpouecy. BuHUKae HOBHA
BHJI TIEPECITiIyBaHHs — 3a akToM 00BHHYBadeHHs. Lle nepen-
Oavae apermit 0OBUHYBaueHOT 0COOM ¥ yTpuMaHHS 11 mija Bap-
TOIO0 JIO MOYATKy CyIOBOro po3muimy. Hespaxkaroun Ha imeo-
JIOTII0 «3araJlbHOTO MpaBay, sika 3amepedyBalia 3aCTOCYBaHHS
KaTyBaHb, JONUT OOBUHYBa4€HOI0 Bi0yBaBCs 3 BUKOPHCTAH-
HAM TopTyp. IlounHaroun 3 cepeannu XV CT. 3aCTOCYBaHHS
KaTyBaHb Oyno oQiiitHo caHkijionoBane. OOBHHYBa4YCHUI HE
MaB MOXXJIMBOCTI O3HAHOMHUTHCS 3 J0Ka3aMH CBOEI NPOBHHHU
YY CKOPUCTATHUCS CBiAYEHHSIMHU Oa)kaHUX CBiAKiB. 3rifHO 3i
CTapOBUHHOIO TPAJAUIII€I0, KOTpa iCHyBajda B aHIIiIICEKOMY
MpaBi, MOBYaHHS OOBHHYBa4Y€HOI 0COOU BBaXKAJIOCS 11 HOBHUM
3i3HaHHAM [1, ¢. 516]. I3 dopmyBaHHSIM B AHDIII LeHTpaTi-
30BaHOI JIEp’KaBH Ha 3MiHY PI3HOMaHITHHM IPOLECYaTbHUM
HOpSJKaM IPUXOAUTH €IUHE KOPOJTiBCHKO-OIOPOKPATUUHE
cynounHceTBO. Cy0’eKTH IIpouecy HaueOTo MaloTh PiBHI paBa
Ta MOXKJIUBOCTI, aje CyJ OTPUMY€E TOBHOBa)KEHHS 3aCTOCOBY-
BaTH HIYMM HEe 0OMexeHi MeToau 30upanHs goka3iB. Odimiii-
HICTb 1 (pOopMaji3M BUTICHSIOTH iHII[IaTHBY Ta 3MarajbHiCTh
cropid. Kaxyuu iHakme, oOBHHYBajbHa (opma Mpolecy
BUTICHSIETHCSI PO3LIYKOBOKO (hopMOto.

Ha BigMmiHy BiJi KOHTHHEHTAJIHFHOTO MPOIECYaTHHOTO
mpaBa, sSIKOMy Oylia MpuTaMaHHa (opMaibHa Teopist TOKa3iB.,
y AHmiii BoHa He HaOysa nomupeHHs. IIpucsHkHi aHMTHChKUX
CYIiB KepyBaJicsl IEPEBAKHO BIIACHUM IEPEKOHAHHSIM 1 PO3-
cynoM. |HKBI3MLIIHHKI XapakTep nporecy OyB MpUTaMaHHUI
BUKITIOYHO BHCOKHM IOJITUYHUM TPHOyHAaIaM i3 HACTAHHSAM
€MoXH a0COIIIOTU3MY.

INepersin BUPOKIB i pillleHb, BUHECEHUX Ha IiJCTaBi Bep-
JVKTiB IPUCSDKHUX, OyB IPUHIIUIIOBO HEMOXJIUBHM. Y 3B’ SI3KY
3 IIMM OCKap>KeHHsI CYJOBHX DillleHb, 3a3BUYAid, HE JJOIyCKa-
nocs. Brpyuarucs y 3milicHEHHS Cy[OBOI IpoLeNypud MaB
mpaBo juie Cya KOpoJliBChKOI JIaBU Yy pa3i BUABIECHHS IOMU-
JIOK TIiJ] 4ac CKJIaJIaHHSI TPOTOKOITY («ITO30BY MPO MTOMUIIKY»).
Kpim Toro, ckapru moa0 BUPOKIB 1 PillicHb 3arajibHOICPIKAB-
HUX CYIOIB PO3IISAANUCS TapIaMEHTOM 32 HaKa3oM KOPOJIs.
Baaxkanocs, 1110 IapIaMeHT € caMe TI€I0 CYI0BOIO YCTaHOBOIO,
SKii JTUYUTH PO3MIAAATH Taki ckapru [4, c. 321]. [IpaBo kio-
MOTATHUCS TPO HOBHH PO3INISAI CIPaBH 3alliKaBJICHI CTOPOHHU
orpumanu guuie y XVII ct.

3 oy Ha Te, M0 AHINA BBaXKA€ThCS OATHKIBIIWHOIO
HapJlaMEeHTapu3My, JOLIJIBHO 3BEpHYTH yBary Ha ¢opmy-
BaHHS 1 PO3BUTOK MapIIAMEHTCHKUX MPOLEAYp 1, 30KpeMa,
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3aKOHOJZIaBYOTO NpOLiecy B aHIilcbkoMy [lapnamMeHTi B enoxy
CepennpoBiuus. M.I. JIeBiHa BHOKPEMIIIOE B IO €MOXY TPH
TIepioaH icTopii mapiaMeHTChkoro npasa [9, c¢. 18-34].

[epmmii nepiox posnounHaeTbes npubiusno 3 1300 p. i
3aKiHuyeTbes y 1529 p., xomu OyB ckiukanuil Pedopmartiii-
HU napraMeHT. ToroyacHi MMCEMOBI JOKYMEHTH O Hac He
JUHIUTM, OIHAK HE MOXKHA CKa3aTH, IO CBIIYEHHS MPO map-
JIAMEHTCBKI MpOLEeNypH BiACYyTHI moBHIcTIO. OnHi€0 3 HAaii-
JABHIIUX Tpallb, IO MPOJIUBAIOTh CBITJIO HAa MUTAHHS Map-
JIAMEHTCBKUX TIpouenyp, € «Modus Tenendi Parliamentumy
AQHOHIMHOTO aBTOpa. | XO4 aBTEHTHYHICTH IIBOTO JOKYMEHTa
JNEeSKAMH JOCIITHUKaMH CTaBHUThCS IMiJ CyMHIB, Oe33amepe-
9HUM € Te, IO, KOJNH 3 SBIJINCS IepIIi MPOTOKONH Iaplia-
MEHTCBKHX 3aciiaHb, BOHHM JiMIIe 3a(iKCyBalM YCTaJeHY
MIPAKTHKY, sIKa BXe TOAl ckianacs. [Ipomeaypu, 1o 3acToco-
ByBaJMcs y Lied mepion, Oyld 3yMOBJICHI XapaKTepoM Map-
namenty (Magnum Concilium — Benwnka Pana), sxuit OyB
KOPOJIIBCBKUM CYZIOM, JIeé KOPOJb YMHUB IIPABOCYIAS 3a JIOHO-
MOroI0 cBOiX 0apoHiB. OCHOBHOIO ()OPMOIO HAPIAMEHTCHKOT
JUsUTBHOCTI OyJIM METHUIiT, KOTPI MICTHIIM CKaprH Ha pi3HOMa-
HITHI IIOPYIIEHHS, 8 TAKOXK MPOXaHHs PO HAJIAaHHS MICIIEBUX,
CrenialbHUX YW 1HIMBiNyaJbHUX NpUBLIEIB, HE mependaue-
HUX 3arajbHUM IpaBoM (common law). ¥V nepiuiii nonoBuHi
XV cr. BinOyBcs mepexil BiJ METHIii 10 OB — 3aKiHYe-
HHUX, TOTOBHX 3aKOHOITPOEKTIB, — 1 11¢ OYyJIO O/THIEIO 3 MEPIINX
pedopm mapiaaMeHTCHKOI MPOIEAYPH: HIDKHS Manara Ouibine
HE NpocHia, a mogasana Oiui i He Oyna 3B’d3aHa XKOTHOIO
¢dopmoro ix momanHs. HezabGapom mporenypa oOroBopeHHs,
TIPOXOIKEHHS 1 NPUHHATTS OLLTIB OyJ1a NpUITHATA SIK OCHOBHA
(dbopma misITbHOCTI mapiaMeHTy. HaroMicTh BepxHs majiara —
IManara nopxiB — npuOIM3HO TOMi Xk (Ha modarky XV cT.) ocTa-
TOYHO yTBEpIUIacs sIK BUILA CY/I0Ba IHCTaHILis AHDIII.

Hpyrwuii nepiox (npasninus mi3Hix TromopiB) po3novnHa-
etbes 3 1529 p., konu OyB ckinkanuii Pedopmartiiinuii napma-
MEHT, 1 3aKiH4y€eThbCs 3 HaproBaHHAM €nu3aseru | y mucronani
1529 p. Toai, noticuuBiu I[lanary nopnuis, ITanara rpoman
CTajla OCHOBHOIO apeHOI0, A€ OOrOBOPIOBATHCS IHTAaHHS
3arajgpHOAEp kaBHOTO 3Ha4eHHA. [{o cepemuan XVI cT. ckia-
nacsl mpouenypa CKIMKaHHS W BIAKPHUTTS MaplaMeHTy; Oyin
J0o0pe BiZIOMi POl BCiX YUaCHUKIB LIEPEMOHIT BIIKPUTTS Map-
JIAMEHTY: KOpOJIsl, JIOPAiB, IpoMall, JopAa-KaHIyiepa, CIikepa;
icHyBaJsia (hopma 3amnpolleHHs rpoman Biasinaru [anary nop-
IiB ISl 3aCIlyXOBYBaHHsI TPOHHOI NPOMOBH, SIKE IepeaaBaB
crierianeHuil mocnanens. L{g wacTHHA HepeMoHialy 30epe-
Iacs y MpaKTUYHO He3MIHHOMY BHIVIAAI H CBOTOMIHI, X04a, Ha
BiJIMIHY BiJI THX YaciB, Ma€ BXe CyTO CUMBOJIIYHUH XapakTep.
Mo cepemuam XVI cT. Takox CKiIanacsi mporeaypa MOAaHHs;,
MIPOXOKEHHsI 1 MpHAHATTS OLLTiB. 30Kpema, Oynma ycraie-
HOIO IIPaKTHKA TPbOX YUTaHb, TAK CaMO SIK 1 HOPSJIOK Iepe-
nadi 3aKoHONpoekTiB Bix Ilamatu rpoman no Ilamatu nopais
1 KopoJsi.

Tpetiii mepiof pO3MOYMHAETHCS 31 CXOMKCHHS Ha TIpe-
cton SkoBa I i 3akiHuyeTbcss NpUHHATTIM CeMUPIYHOrO aKTa
y 1716 p. binnb npo npasa 1689 p. BCTaHOBUB MOPSJOK B3a-
€MOBIJTHOCUH MIX TMapjaMEHTOM 1 KOPOHOI), HOPUAUYHO
3akpinuB pe3yasrard ClaBeTHOI PeBONIOIIL. Y CBOIO uepry,
yepes «Ilerumnito mpo mpasa» (1629 p.) [lanara rpoman oroso-
CHJIa PAKTHKY MOPYLICHHS «CTaPOBHHHHUX CBOOOJ i BOJIBHO-
cTel» HEe3aKOHHOIO 1 TAaKOIO, L0 HE MOPOKYE MPELEICHTIB.
BonHo4ac ymOCKOHANIOETHCS TIOPSIOK OOTOBOPEHHS NMUTAHb
MOpsIiAKy JeHHoro B IlapmaMeHTi Ta MeXaHi3M YHpaBIiHHS
IManaroro rpoman. Tpupiuaum aktoMm 1694 p., a notim Cemu-
piuHMM akTOM OyJI0 BCTAaHOBJIEHO MOPSIIOK CKIMKAHHA 1 pO3-
nycky [lapmameHTy, BM3Ha4€HO TPHUBAJICTh HOTr0 MOBHOBa-
eHb, poboTy [TapnamMeHTy po3MmoiiieHo Ha cecii.

IpaBuia mapaaMeHTChKOT MPOLENypH 1 3aKOHOAABYMI
niporiec, cpopMoBaHi aHIIIHCHKOIO MO THKO-TIPABOBOIO TPaK-
TUKOIO B enoxy CepenHbOBiYYs, CTAJIM 3pa3koM Juisi po30y-
JOBH TIapJIaMEHTApU3MYy 110 BCbOMY CBITY, JOIOBHHJIH CBITOBY
CKapOHUIIIO IOPUANYHOTO MPOLECY T KOHCTUTYLiHHO-ITPaBO-
BOIO CKJIA/IOBOIO YAaCTUHOIO.
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PO3BUTOK IHCTUTYTY CYIOBUX BUKOHABIIIB 3A YACIB HE3AJIEXKHOI YKPATHH

DEVELOPMENT OF THE INSTITUTE OF JUDICIAL EXECUTORS
IN THE TIME OF INDEPENDENT UKRAINE

Yenkanenko J1.0., 3100yBau kadeapu
icTopii nepaxaBu i npaBa Ykpainu Ta 3apyOikHHX KpaiH
Hayionanvruii ropuduynuii ynisepcumem imeni Apocnaséa Myopozo

Y cTaTTi NpoBeAeHO iCTOPMKO-NPaBOBMIA aHani3 PO3BMTKY CUCTEMMW BUKOHAHHS CYAO0BYX PilLEHb 3aranoM i, 30kpema, yHKLOHYBaHHS cucTe-
MW Cy#oBuMX BUKOHaBLiB npotsrom 1990-2000-x pp. ABTOPOM AOCHIMKEHO HeAoNiK1 NPaKTUYHOI AiSNbHOCTI CYA0BUX BUKOHABLIB LibOro Nepioay,
npoaHani3oBaHO 3aKOHOAABYI MPUNWCH LWOAO 3AIVCHEHHS BUKOHABHOMO NMPOBaXEHHSA Ta TIYMa4YeHHS iX 3aCTOCYBaHHS.

Knroyosi cnoBa: iHCTUTYT CyA0BMX BUKOHABLLiB, CyA0Ba cucTema YkpaiHu, npouecyanbHUin NoOpsAoK BUKOHAHHS CYO0BUX PilleHb, AepxaBHa
BMKOHaBYa cryxoa.

B ctatbe npoBeaeH MCTOPUKO-NPaBOBOM aHanu3 pasBUTUS CUCTEMbI UCTIONHEHWS CYAEOHBIX pEeLLEHUA B LENOM 1, B YaCTHOCTM, (OYHKLMO-
HMPOBaHWS cucTeMbl cynebHbIX ncnonHutenen B TedyeHne 1990-2000-x rr. ABTOPOM UCCneaoBaHbl HEAOCTATKM MPaKTUYECKON AeATENbHOCTU
cynebHbIX UCMOoNHUTENEN 3Toro nepuoga, NpoaHanMaMpoBaHbl 3aKOHOAATENbHbIE NPeAnMcaHnst Mo OCYLLECTBIIEHUID UCTONHUTENBHOTO NPou3-
BOZCTBA W TONMKOBAHWIO UX NMPUMEHEHMSI.

KntoueBble cnoBa: MHCTUTYT cyaebHbIx ucnonHutenei, cynebHas cuctema YkpaumHbl, NpoLeccyanbHbl MOpsiAoK UCMIONHEHNS cyae6HbIX
peLLEeHWI, rocyaapCTBEHHAst UCNONMHUTENbHAs cnyxoa.

Today, in the context of the active implementation of judicial reform, it is very important to determine the criteria by which one can evaluate its
effectiveness. One of these criteria is the level of execution of court decisions. The purpose of the article is the historical and legal analysis of the
formation and development of the institution of bailiffs in Ukraine since the early 90’s of the twentieth century.

For a long time, in addition to Section V of the Civil Procedure Code of Ukraine of 1963, the Basic Regulations on the Enforcement Pro-
ceedings remained in force until 1985. As a result, the authority of the bailiffs, as well as the courts, has declined significantly. The creation of the
State Bailiffs’ Service in the system of the Ministry of Justice was replaced by the existing former institution of bailiffs who acted within the judicial
system of Ukraine.

The next stage in the establishment of executive proceedings was the adoption of the Laws “About the State Bailiffs” of 1998 and “About
the Enforcement Proceedings” in 1999. These laws established the beginning of a substantial reform of the entire system of enforcement pro-
ceedings. In December 1999, an Instruction on Conduct of Executions was approved, which was a significant step in the development of a new
enforcement law.

Changing the organization of the process and implementation of court decisions required changes to the current legislation of Ukraine in
the area of enforcement proceedings. In 2002, by adopting a number of subordinate legal acts, the gaps were removed and certain provisions
of the current legislation governing the implementation of enforcement proceedings were elaborated. The process of improving the functioning
of the State Bailiffs Service of Ukraine continued during the reform of civil procedural legislation in connection with the adoption in 2004 of the
Civil Procedure Code of Ukraine.

Thus, the conducted historical and legal study gives us the opportunity to characterize the genesis of legislation in this area. This stage is
characterized by significant developmental time and constant updating of the regulatory framework on the way to creating an effective, efficient
and coordinated system of enforcement bodies. It must be borne in mind that the formation of executive proceedings today has an impact not
only a certain historical period, but also an active democratization of social relations.Thus, the Ukrainian state develops and implements policies
that guarantee respect for the rule of law, respect for human rights and fundamental freedoms, equal access to justice and effective fight against
corruption, which are key areas for reforming the justice sector, one of the key elements of which is proper functioning of the system of execution
of court decisions.

Key words: institute of judicial executors, judicial system of Ukraine, procedural order of execution of court decisions, state executive service.

CporofiHi B YMOBaxX aKTUBHOTO BIIPOBAKCHHS CyHOBOI Oxpemi mnpobineMH PO3BUTKY 1HCTUTYTYy CYHOBHX

pedopMu BaXXITMBUM € BU3HAYCHHS THX KPUTEPIiB, 32 JOTIOMO-
rOI0 SIKMX MOXXHA OILIHHUTHU 11 eeKTHBHICTh. OTHUM i3 TaKHX
KpPUTEPiiB € piBEHb BUKOHAHHS CYJOBUX DillleHb, OCKLUIbKU
HaBITH 1JIeaJIbHO MigiOpaHui CKIaj Cyy, i1eaabHe 3aKOHO/aB-
CTBO y 1iH cepi Al CTOPIH CYTOBOTO MPOIIECY HE MATUMYTh
a0COJIIOTHO HISIKOTO 3HAYEHHS, SKIIO CY/OBI PillICHHS OymIyTh
OKHTH» BUKITIOYHO Ha Marepi.
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