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SUMMARY

The article analyzes the provisions of the Criminal Convention against Corruption, as
well as evaluation report GRECO, which makes recommendations to bring domestic legislation
in line with the provisions of the Convention in the light of national law before and after the
adoption Ukraine Law "On amendments to some legislative acts of Ukraine concerning the
bringing national legislation into conformity with the standards of the Criminal convention
against corruption ". As a consequence, it is proved that the legislator made changes aimed at
implementing the provisions of the Criminal convention against corruption is not possible to
consider fully justified.
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AHHOTALUSA

B cratee mnpoaHANM3UPOBAHBI IOJIOKEHHUS YTOJIOBHOH KOHBEHIMH O Oopbbe ¢
koppynuuei, a take OneHounbiit oruer GRECO, rae chopMmynupoBaHbl peKOMEHIAIUU 10
MPUBEJICHUIO OTCUECTBEHHOTO 3aKOHOJATENIbCTBA B COOTBETCTBHE C IMOJIOKCHHSIMU YKa3aHHOM
KOHBEHIIMM CKBO3b MPH3MY HAIMOHAJIHHOTO 3aKOHOJATENILCTBA JI0 W IOCIE MPHUHITHS 3aKOHA
VYxkpaunsl «O BHECEHHMM W3MEHEHHI B HEKOTOpPBHIE 3aKOHOJATENbHBIE AaKThl Y KPauHbI
OTHOCHTEJILHO MPUBEICHHS HAIIMOHAIBLHOTO 3aKOHOJIATEIbCTBA B COOTBETCTBUE CO CTaHIApPTaMHU
YronoBHON KOHBEHIMU O O0pnrbe ¢ koppymuuei». Kak crienctsue, H0Ka3aHO, YTO MPUHATHIC
3aKOHOJATENIeM W3MEHEHHUS, HANpaBJICHHbIE HAa HWMIUIEMEHTAIUI0 TOJOXKEHUI YTOJIOBHOU
KOHBEHIIMU 0 O0pbOE ¢ KOPPYIIHEH, HE MOYKHO CUATATh ITOJIHOW Mepe ONPaBIaHHBIMH.

KiroueBble cjioBa: KOppymuus, B3sTKA, OIEHOYHBIM OTYET, yroJIOBHAs KOHBEHIIWS,

YIroJIOBHOC 3aKOHOAATCIILCTBO.

ITocTanoBKka nmpod/emMbl. AHTUKOPPYILMOHHAS pedopMa B YKpauHe Hayajlach euie ¢
2002 rona, xorja nocie 3acenanus KoopauHaimoHHOro koMureTa mo 6opbs0e ¢ Koppyniuen u
OpraHu30BaHHOM mpecTynmHOCThi0 TpH [Ipesunente VYkpauHbl, ObUIO JaHO MOpYyYEHUE
pa3paboTaTh MPOEKT 3aKOHAa O NMPHUHLHMIIAX MPEIOTBPAILIEHUS U MPOTUBOIACHCTBUS KOPPYILHH.

12 nexabpst 2003 r. VYkpamna mnoxmucana Kouenuuto OOH mnpotuB xoppymuuu [1] u



YronoBHoe KOHBEHIMIO O OoprOe ¢ koppymumen [2] (Konenmwmsi). [lpucoeauHuMBIIUCE K
yKa3aHHbIM KOHBEHIIMSM YKpauHa B3sila Ha ce0si 00s3aTenbCcTBa COJNCHCTBOBATH MPUHATHIO U
YVKpeIUIeHHEe Mep, HalpaBiICHHBIX Ha Oosiee 3(PPeKTHBHOE M ACHCTBEHHOE IMPEXyNpeKACHUE
KOppyniuu u 60pe0y ¢ Hell, a Takke peopMUpOBaTH CBOE 3aKOHOIATEILCTBO B TAHHOM cdepe.
B pesynbrate, 7 ampens 2011 r. BepxoBnas Paga Ykpauns! npunsna 3akoH Ykpaussl «IIpo
3acay 3anmo0iranHs 1 mpoTu il Kopymii» [3].

Cocrosinue ncciaenoBanusi. Bonpocam 60pbObI ¢ KOppyIuuen yAeamiv cCBOe BHUMaHKE
K. M. AGaues, JI. IO. Apkyma, JI. B. AcradpwseB, b. B. Bomkenkun, H. I MenbHuk,
M. Y. Kopanckuii, E. B. Hesmepxkuukuii, M. U. Xaspomiok, C. A. IllatpaBa u p.
HenocpencrBeHHO acneKkTaMm IOpUANYECKON OTBETCTBEHHOCTH KaK CPEJICTBA MPOTHBOJEHCTBUS
(60pwr0OBI) ¢ KOppymIMed nocBaTuau cBou uccienoBanus C. H. Kimmmosa, H. M. MyxukoBa,
H. A. Tyugak, A. B. Tepemyk).

AKTYaJIbHOCTH T€MBbI HCCJIe0BaHus. B TO xe Bpems, MPUXOIUTCS KOHCTaTUPOBATH,
9TO0 pedOpMUPOBAHUE OTEYECTBEHHOIO AHTUKOPPYIIIMOHHOIO 3aKOHOJATEIbCTBA SIBISETCS
HE3aBEpIICHHBIM, a OTJEJIbHbIE MOJIO)KEHUS 3aKOHOJATENbCTBA HE COOTBETCTBYIOT B IOJTHOMN
Mepe MHPOBBIM AaHTUKOPPYNLMOHHBIM CTaHJapTaM, O YeM CBHJETEIbCTBYIOT BBIBOJIbI
Pa3IMYHBIX MEXIYHapOJIHBIX MHCTUTYTOB. Tak, B pekomeHnnanusx ['pymmsl rocygapcts CoBera
EBponer mpotuB koppynuuu (GRECO), npegocTaBieHHBIX MO pe3ysibTaTaM TPEThEro payHiaa
OIICHKH COOTBETCTBYIOILIEIO OTYETa, YTBEPKICHHOM Ha 52-M IieHapHOM 3acemanuun 17-21
okTsa0ps 2011 r. [4] (manee — OUEHOYHBIN OTYET), BBICKA3aH PsAJl CYHNIECTBEHHBIX 3aMEUYaHU
OTHOCHUTEJIbHO OTEYECTBEHHOI'O YrOJIOBHOTO 3aKOHOJATENbCTBA, KOTOPOE YCTAHABIMBAECT
OTBETCTBEHHOCTb 32 COBEPILICHUE KOPPYIIIMOHHBIX JEHUI B pe3yibTare uero 18 anpens 2013 r.
npuHAT 3akoH YKpaunbsl «IIpo BHeceHHs 3MIH 10 JACSKUX 3aKOHOJABYMX aKTIB YKpaiHM 00
MPUBEACHHS HAI[IOHAJILHOTO 3aKOHOJABCTBA Yy BIAMOBIAHICTH 13 cTaHAapTamu KpuminanbHOI
KOHBEHIIIT Ipo 60poThOy 3 Kopytiieto» [5] (3akon 221-VII).

Henp cratbu, Kak CIEACTBHE, 3aK/IIOYAETCS B YCTAHOBJIEHMH OOOCHOBAHHOCTH
NPUHATUS U3MEHEHHH MO MPHBEIEHUIO HAI[MOHAIBHOTO 3aKOHOAATENbCTBA B COOTBETCTBUE CO
CTaHJapTaMH YTOJIOBHOH KOHBEHLMHU 0 OopbOe ¢ xoppynuuei. [[ns JocTiKeHus TaHHON Leu
MPEJICTaBIsIeTCS HEOOXOMUMBIM M3Y4YHMTh TMOJIOKEHHs] YyKazaHHOW KoHBeHmmH, a Takke
Onenounslii otuer GRECO, rae cdopMynupoBaHbl pEKOMEHAALUMU IO TMPUBEACHUIO
OTEUECTBEHHOI'O 3aKOHOJATEIbCTBA B COOTBETCTBUE C IOJIOKEHUSAMH IEPBOI, CKBO3b IPU3MY
HAI[MOHAIILHOTO 3aKOHOIATEeNLCTBA JI0 U Tocie npuHsaTHs 3akoHa 221-VII.

N310:xxeHue ocHOBHOro Martepuajia. [IpoaHanu3upoBaB TIOJIOKEHHSI YKa3aHHBIX
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1. Tlepen pedopmoii 3aKOHOIATENLCTBA OOIIME TOJIOKEHHUS O B3ATOYHUYECCTBE B
MyOIMYHOM CEKTOpE MPUMEHSUINCh M K B3STOYHHYECTBY B YAaCTHOM CEKTOpE, MOCKOIBKY
OTpEJIENIEHUE «IOJDKHOCTHOrO juua» corjacHo 1. 1 Ilpumeuanus x cr. 364 VYrojoBHoro
KoJiekca Ykpaunsl [6] (manee — YK) BKiItOYaeT Jull, 3aHUMAIOIINX OMPEACTIEHHbIE JOKHOCTH B
YaCTHBIX NpeanpusTusx. s cpaBHEHUS OoTMETUM, yTO B pe3ynbrare u3MeHeHuit 2011 roxa,
B35 TOYHUYECTBO JIUII, KOTOPBIE HE SBISIOTCS MyOJIMYHBIMH CITY)KAIUMUA, KPUMHAHATH3UPOBAHHBI
IBYMsI KOHKpPETHbIMH craThsimu: 368-3 Ta 368-4 VK. CormacHo JeicTByomemMy
3aKOHOJIATEILCTBY YAaCTHBIC MPEANPHHUMATENN, KOTOPhIE HE MMEIOT CTaTyca FOPUANYECKOTO
JUIa, HE SBJSIIOTCA CYOBEKTOM TpecTyruieHuss mo cr. 368-3 VK. BastoununuecTBO muIl,
paboTamMX Ha NPEANPUATHIX O3 craTyca IOPHIMYECKOTO JIHIA, KPUMHUHAIM3UPOBAHHO
TOJIBKO TIPH YCIIOBHH, YTO OHH TPEIOCTABIISAIOT ITyOJUYHBIC YCIYTH B TOHUMAHUH CTaThu 368-4
VK. Bosee Toro, opraHsl BIacTH YKa3bIBaIOT, YTO OTIPEACIICHHE «TOJHKHOCTHOTO JIMIA» B CTAThE
368-3 YK cooTHOCHTCS ¢ omnpefiesieHneM, puBeieHHBIM B ctathe 18 YK. Ilocnennee Bkirovaer
JIUT], BBITTOJTHSFOIIAX OPTaHU3aIMOHHO-PACTIOPSIUTEIBHBIC U aIMUHACTPATHBHO-X03SHCTBCHHBIC
(GYHKIMH 1O CHENMATLHOMY MTOJTHOMOYHIO, KOTOPBIM JIMIIO HAJENSETCsS TOJTHOMOYHBIM OPraHOM
WIM YHIOJHOMOYEHHBIM JIMLIOM HPEINpHUATHS, YUPEKIEHUs, opranuzauuu. Jluma, KoTopele He
BBITIOJTHSIIOT Takue (PYHKIIMH, HE SBJSIOTCS CyOBeKTOM mpectyruienus o ct. 368-3 YK. B cBoro
oyepenb, CT.CT. 7 U 8 KOHBEHIIMM OJIHO3HAYHO YKa3bIBalOT HAa «BCEX JIMIl, 3aHUMAIOIINX
PYKOBOJISIIIIME JIOJDKHOCTH B YACTHBIX MPEANPUATUSAX WM paboTalomMX B HUX B JHOOOM
KauecTBe» 0e3 KakuxX-au00 OrpaHMYeHUN B (DYHKIUAX WIM OOS3aHHOCTSIX TAKOTO JIHIAa WIH
OTCYTCTBHSI JTUOO HaIU4Ms CTaTyca IOPUAMYECKOIO JIMIA Y COOTBETCTBYIOLIEIO MPEANPHUSATHS
(Bxirouass mpeanpusTHs 0e3 craryca ropuaudeckoro guna). Kak caeacrBue, GRECO
pEeKOMEH/I0Baja BHECTH M3MEHEHHUS B JCHCTBYIOIEE YTOJOBHOE 3aKOHOJATENLCTBO B YaCTH,
Kacarolleicsl B3TOYHMYECTBA B YACTHOM CEKTOpE, 4TOOBI KPYr CYOBEKTOB OTBETCTBEHHOCTH
YEeTKO BKJIIOYAN B ce0sl BCe KaTErOPHH JIMLI, 3aHUMAIOLIUX PYKOBOSIINE JOHKHOCTH B YaCTHBIX
MPEANPUATHIX WU Pa0OTAIOIIKUX HA HUX B JIFOOOM KayecTBe, Kak 3TO MPEIyCMOTPEHO CT.CT. 7 |
8 Kousenmuu (m. 60, pexomengauus (nanee — pek.) I m. 76 OuenHouynoro oryera). B cBoro
ouepenp TmpuHATHS 3akoHa 221-VII He oOecnednno BBINOJIHEHHWE COOTBETCTBYIOLIEH
pPEKOMEHAIINH.

2. CornacHo Onenounoro otuera GRECO nmMena cepbe3Hble COMHEHUs, 410 cT. 14 n 15
YK o0JHO3HAaYHO OXBAaTHIBAIOT OOEIIaHue, HCTpeOOBaHWE W TPUHATUE TMPEAJIOKECHUS WIH
oOeranus, Kak 3TO ompeseNieHo B cTaThsax 2, 3, 7, 8 u 12 KonBeHuuu. B wacTHOCTH, cOTIacHO
3TUM TOJOXEHUSM OTBETCTBEHHOCTh 32 HEOKOHUEHHBIC MPECTYIUICHUS HACTYMaeT TOJBKO B
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koHIa (cT. 17 YK). D10 ycnoBue moutH HaBepHsAKa He Oy/eT BBIIIOJHEHO B CIIy4asiX, KOTa JHIIO0
OTKAa3bIBAETCSA OT CBOETO MPEUIOKEHUS WM 00CIIaHus, TO €CTh PaHbIIE, YEM €l YETKO OTKaXKeT
[10JIy4aTellb B3ATKHU.

[IpuroToBiieHue K NPECTYIJICHUIO HEOOIBIION TSHKECTH HE BJIEUYET 3a COOOW yroJoBHOM
OTBETCTBEHHOCTH, U MO3TOMY CT. 14 VK NpUMEHSIOT B Cllydasix COBEpPUICHHS B3SITOYHUYECTBA
IIpU OTCYTCTBUM oTsryaromux odcrosrenscTB. Hakonen, GRECO noguepkHysna, 4To COrIacHoO
KoHBeHIIMM  KOppYINLHOHHBIE TPAaBOHAPYUIEHUS  JOJDKHBI  CUMTAThCS  3aBEPIICHHBIMU
MPECTYIUIEHUSIM C MOMEHTa COBEpIICHHs JIO0OTr0 M3 YKa3aHHBIX BBILIE OJHOCTOPOHHUX
JNEMCTBUIM KaK CO CTOPOHBI JIMIA, KOTOPOE JAaeT B3SATKY, TAK U CO CTOPOHBI JIMIA, KOTOpOE €e
nosyyaet. [loatomy GRECO 3ansuia mo3umuio, cornacHo KoTopoil obeanue, nctpeboBaHue u
MOJTy4YeHHUE TTPETTI0KEHUS UITH 00eIaHust HeOOX0MMO B MPsMOH (hopMe KPpUMUHATU3HPOBATH, C
LeJTbI0 YEeTKOTO 0003HAYEHUSI TAKUX JICHCTBUI B KaUeCTBE YrOJOBHO HaKa3yeMbIX, U MPUMEHSTh
K HUM T€ K€ MpaBuiia, KOTOpble IPUMEHSIOTCA K Jaye, MPeI0KEHUIO U MOIy4YeHUI0 B3ATKU. B
ceere mnpuBeaeHHoro, GRECO pekoMmeHnaoBana AOMOJHHUTH TmojoxkeHus YK B wyactu,
Kacarolleicsi akTUBHOTO U IMACCHBHOTO B3ITOUYHWYECTBA U 3JI0YMOTPEOICHNs BIAMSIHUEM TaKUMU
MOHATHAMH KaK «0OelaHue» M «UCTpeOOBAaHUE» BBITOJBI, a TAKKE «IIPUHITHE MPEII0KEeHUs
unu obemanus» (1. 63, pek. Il . 76 Ouenounoro otruera). Ykazannas pekomenaanus GRECO B
CBsi3M ¢ npuHATHEM 3akoHa 221-VII BeimonHeHa dYacTUyHO. Tak, B COOTBETCTBHM C
nerctByronen cr. 368 YK mpemycMoTpeHa OTBETCTBEHHOCTH 3a NMPUHATHE MPEIIOKECHUS WU
oOelanusl MpeAOCTaBUTh HEMPAaBOMEPHYIO BbIroay. B TO BpemMsi Kak pa3Mep CaHKIUHU 3a
COBEpIICHHE JAHHOTO JESHUS HE J1aeT BO3MOYKHOCTH OTHECTH HX JaXK€ K CpeaHEll TsSkKecTH
MPECTYIJICHUM.

3. CornacHo OIEHOYHOTO OTYETa MOHATHE «HEMPAaBOMEpHas BBITOJa», KaK €€ MOHUMaeT
KoHnBeHmus, HenociaenoBaTelbHO MEepeHocHIach B cOOTBeTCTBYtomue nojoxenus YK. Tak, B
cT.cT. 368 n 369 YK ucnosip30Banoch MOHATUE «B3ATKa», KOTOPOE HE OINPEAEICHO 3aKOHOM.
[Ipu sTom, kak mpenycmotpeno 1. 4 IlocranoBienus Ilnenyma BepxoBHoro Cyna YkpauHbl
«IIpo cynoBy mpakTHKy y crpaBax npo xadapHUITBO» OoT 26 ampens 2002 r. Ne 5 [7], mpeamer
B3STKM HMEET MCKIIOYMTEIbHO HMYIIECTBEHHBIH xapakTep. VM MOryr ObITh HMYIIECTBO
(eHbru, LIEHHOCTH W Jpyrue BeUIM), MpaBO Ha HEro (JIOKYMEHTHI, KOTOpbIE TAar0T MpPaBoO
MOJIyYUTh WMYIIECTBO, IMOJb30BATHCS UM WM TpeOOBaTh BBINOJHEHHS 0053aTeNbCTB U T.IL.),
mo0ble IeHCTBHS MMYILECTBEHHOTO XapakTepa (Tepeladya MMYIIECTBEHHBIX BBITOJ, OTKa3 OT
HUX, OTKa3 OT IpaB Ha MUMYIIECTBO, OE3BO3ME3/IHOE MPENOCTABICHUE YCIYT, CAHATOPHBIX WU
TYPUCTUYECKUX MYTEBOK, MPOBEIEHNE CTPOUTENBHBIX MM PEMOHTHBIX padoT M T.I.). YCIyrH,
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XapaKTePUCTUKH WJIU BBICTYIUICHHUE B MPECCe, MPEI0CTABICHUE MIPECTHKHOM padOThHI U T.I1.), HE
MOT'YT IPU3HABATHCS IPEJAMETOM B3SITKH.

OnHako, B COOTBETCTBYIOIIUX TMOJIOKEHUSAX YK OTHOCHUTENBHO B3ATOYHMYECTBA U
3JIOYIOTPEOJICHUs] BIMSHUEM B YAaCTHOM CEKTOpE MPUMEHSETCS TOHATHE «HEIpaBOMEpHas
BbIro1a» (mpumedanue K ct. 364-1 YK). JlanHoe moHsATHE OXBATHIBACT ACHEKHBIC CPEICTBA UITU
WHO€ HMMYIIECTBO, NMPEUMYIIECTBA, JIbIOThI, YCIYTH, HEMaTepualbHbIE aKTUBBI, KOTOpHIE O€3
3aKOHHBIX Ha TO OCHOBaHHWH 00EIIaoT, MpeiaraioT, NpeJoCTaBIsIOT UIH MOJy4atoT OECIIaTHO
WJIY TI0 IEHE HMKE€ MUHUMAJIbHON PHIHOYHOM.

Takum o0o0pa3oM, TMONOXKEHHS 3aKkOHa OO0 YrOJOBHOM OTBETCTBEHHOCTH IO
B3SITOYHUYECTBY M 3J0YNOTPEOJIEHUS BIUSHUEM B YacCTHOM CEKTOPE COJEpXKalM MOHSITHE
3HAYUTENIBHO WIMPE IO CBOEMY COJIEpP)KaHHIO0 (HENpaBOMEpPHAas BBITOJa) MO CPaBHEHHUIO C
COOTBETCTBYIOIIUM IOJIOKEHUEM B MYOTUYHOM cekTope (B3sTKa). C 1eIbI0 COrIacOBaHHOCTU U
YETKOCTH B 3aKOHE O BCEX KOPPYNIIMOHHBIX MPABOHAPYILIEHUH, [0 YOSKIEHUIO MpeicTaBUTENeH
GRECO, nomkHBI TPUMEHSITHCS OJTHH U T€ Ke «0a30BbIC TIOHITHSI.

Hpyroit cdepoit, kotopas BbeizBasia OecriokorictBo GRECO, sBnsieTcss mapamiensHoe
CYIIECTBOBaHHE YrOJIOBHBIX M aJIMUHUCTPATUBHBIX KOPPYNIHMOHHBIX MpaBoHapymieHud. Tak,
COIJIaCHO  3aKOHOJaTeNlbHbIM  H3MeHeHusM 2011 roma, HEKOTOpbIE KOPPYHIIMOHHBIE
npaBoHapymmeHuss no Komekcy VYkpamHbl 00 aIMUHHCTPATHBHBIX IpPaBOHApPYHIEHUAX [§]
(KYoAIl) oTHOCcATCS K KaTeropuu aJAMHHHCTPATUBHBIX B 3aBUCHMOCTH OT YCTaHOBJIEHHOTO
pa3Mepa HempaBOMEpHOM BbIroAbI, paBHOMY 100 HeoOiaraeMblM MHUHUMYMaM JIOXOJOB
rpaxkaaH, a UMeHHO, cT. 172-3 KYoAIl. Ilpu 3TOM akTHBHOE B3STOYHHYECTBO COCTaBJISIIO
YTOJIOBHOE MPaBOHAPYIICHHE TOJBKO B CIy4ae €CJIM pa3Mep B3ATKH IPEBBIIIAECT 3TOT MOPOT — B
TO BpeMs Kak Ciy4ad, BKIIOYAIOIINE MEHbIINE CYMMBbI IPUBOJAT JHIIb K aJMUHUCTPATUBHOM
otBeTcTBeHHOCTH. B 3TOM KOHTekcTe GRECO oTtmeruna, yto KoHBeHIUSI HEYKIOHHO TpeOyer,
9TOOBl JEUCTBUA MO B3STOYHUYECTBY, BKIIOYAIOIIME JIIOOYI0 HEMPaBOMEPHYIO BBITOIY,
MIPU3HABAJINCH YTOJIOBHBIMU MPECTYIUICHUSIMH — TEPMHUH «HETPABOMEPHOE» UCKII0YAET TOJIBKO
BBITOJly, TTOJTYYEHHUE KOTOPOM pa3pelIeHo 3aKOHOM, MOJAPKH OYE€Hb HU3KOW CTOMMOCTU M T.[.
GRECO y0exneHa, 4ro 3T0 TpeOOBaHME HE BBINOJIHACTCS, €CIH JI0Oble KOPPYNIHOHHBIE
JNEHCTBUS CO CTOMMOCTBIO HENpaBOMEpHOM BbITOJbI a0 4300 eBpo cuuTaroTCsl MPOCTHIMU
aMUHUCTPATUBHBIMU TPABOHAPYIIECHUSIMH, MOCKOJBKY 3Ta CyMMa BEPOSTHO paBHA pa3Mepy
HECKOJIbKUX MECSYHBIX 3apabOTHBIX IUIAT MMOAABISIONIETO OOJBIIMHCTBA TOCYAAPCTBEHHBIX
ciyxamux B Ykpaune. Kak cneacrsue, GRECO pexkoMeHi0Bana NMpUHATH 3aKOHOJATENIbHbBIE
Mepbl, HEOOXOIUMBIE JJISL TOTO, YTOOBI MooxkeHuss YK B 9acTu, KOoTopasi KacaeTcsi akTUBHOTO U
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(HenmpaBoMepHOIl) BbIrOAbl (B MoHMMaHuMM KoHBEHUMM, BKJIIOYas MAaTEpUAIbHYIO H
HEMATEePHATIBHYIO BBITOJy — HE3aBUCHMO OT TOTO MMEIOT JIM OHHM PBHIHOYHYIO IIEHY, KOTOPYIO
MOJKHO OIPEAETUTh, WM HET — W BBITOJBI, KOTOPHIE MMEIOT HHU3KYIO LIEHY, TO €CTh JIF00OU
pasmep (1. 65, pek. Il . 76 OneHounoro otuera).

JlaHHBIE PEKOMEHIALUH BBIIOJHEHO ITyTeM UCKIIoueHus cT.cT. 172-2, 173-3 ¢ KYoAll
3ameHoid B YK cr1. 368 «Ilomyuenne B3siTku» Ha «llpuHATHE mpemioxeHus, oOemIaHus WIn
MOJIy4Y€HUSI HEPAaBOMEPHOU BBITObI JOJKHOCTHBIM JTUIIOM», CT. 369 «llpennoxkenue umm nava
B3ATKN» — «lIpeanokeHne WM TPeIOCTaBICHHUE HETPABOMEPHOH BBITOABI JIOJHKHOCTHOMY
muiy»; cT. 370 «[IpoBokamusi B3STKHM JHOO KOMMeEpYECKOTO mojkyna» Ha «[IpoBokarus
B3SITKHY, € (PaKTUIECKH 3aMEHEHO TMOHATHE B3ATKH Ha KATETOPHIO «HETIPABOMEPHAsi BBITOIay.

4. UYro xacaeTcsi TOJydaTeNss BBITOJABI, TIOJIOXKEHHS O B3ATOYHHYECTBE U
37IOYIOTPEOJICHUM BIUSHAEM HE YKa3blBallM, MOJDKHO I TpeOOBaHWE MpeaHa3HAuYaThCs
HETIOCPEJICTBEHHO IS JOJDKHOCTHOTO JIMIIa WJIM JIUIA, COBEPIIAIOIIETrO 3JI0yMOTpedIeHre
BIMSHUEM, WM MOXXET TaKKe TpeIHA3HAYaThCS [UIS TPETheH CTOPOHBI. TeKCToBOe
(hOpMYTUPOBKHM YKa3aHHBIX TIOJIOKEHUW BbI3BAIM cephe3Hble coMmHeHHs B GRECO mo
KPpUMUHAIM3AIMKM CJIy4yaeB, KOTJa B POJIM MOJydaTesdsl BBITOJbI BBICTYNAET TPEThE JIUILIO,
(manpumep, UIS POJCTBEHHHMKA, TMOJUTHYCCKOW MapTuu win mnpeanpustus). CoriacHo
BbIIIEYKa3aHHOTO TocTaHoBieHus I[lnenyma BepxoBHoro Cyaa B3STOUHHYECTBO MMEET MECTO
TaKKe B Clydasix, KOT/a JOKHOCTHOE JIMIO MOJIydaeT BBITOAY He JJs ceOsl JIMYHO, a B MOJIb3Y
OyM3KUX U1 (POJCTBEHHUKOB, 3HAKOMBIX U T.71.). OqHako GRECO 06p11a oOecriokoeHa TeM, 4To
3Ta (GOPMYyIUPOBKAa HE HYKHBIM 0Opa3oM cyxaeT TpeboBaHue KoHBeHIMH, cOAEpKHUT Ooiee
UIMPOKYIO TPAKTOBKY BBITOJIbI, OJIy4aeMOH «Uis ce0sl MM KOro-T100 IpYyroroy.

Taxxe GRECO otmertnia, yTo nocie BHeceHus u3MeHeHuit B YK B cBsi3u ¢ MpUHATHEM
3akona «IIpo 3acamu 3anmoOiraHHs 1 OPOTUAIl KOPYMIii» B YAaCTHOM CEKTOPE COJIepKaTcs
MIOHATHS «IIepeaun» HeMPaBOMEPHOH BBITO/IbI, KOTOPOE MpeIHa3HAYSHHOE JJIsl OXBaTa CIIy4aes,
BKJIIOUAIONIUX B ce0s NIEATENbHOCTh MOCPEIHUKOB I TPETHUX CTOPOH, KOTOpBIE MOIY4arOT
BbIroj1y. Ho Takoe moHMMaHue 3Toro JOMOJHUTEIbHOTO NOHATHS, KOTOPOE OTCYTCTBYET BO BCEX
JIPYTUX MPaBOHAPYIICHUSIX, CBA3AHHBIX C KOPPYIIMEH, HE HAIJIO YETKOTO MOJITBEPXKICHHS BO
Bpemsi oneHouHoro Bm3uTa GRECO. Tak, HeKOTOpble SKCHEPTHI CUYUTAIOT, YTO TOHSTHE
«Tepeayay HEMpaBOMEPHOUM BBITOJBI BIIEYET 3a COOOW JIHIIb YTrOJOBHYIO OTBETCTBEHHOCTH
HETMOCPEICTBEHHO C€aMOro MOCpeIHHMKa, OJHAKO He JHuIa, Mojb3yrouierocs uM. B cBere
CKa3aHHOTO BBIIIE, C IIETbI0 CO3/aHUS OJIHOCTHIO JIOTHYHO COTJIACOBAHHOTO 3aKOHOJATENbCTBA,
KoTOopoe OBl COOTBETCTBOBaJ0 TpeOoBaHusiM cT.cT. 2, 3, 7, 8 u 12 Kousenmun, GRECO

PEKOMCHIOBAJIA, YTOOBI  IOJIOKEHUS O MNPECTYIUICHUAX  AKTHUBHOI'O u HaCcCUBHOI'O



B3STOYHWYECTBA B IYOJMYHOM M YAaCTHOM CEKTOpE W 3JI0yNOTpeOJeHHs BIUSHHEM ObUIH
copMyIMpOBaHBl TakUM O00pa3oM, dYTOOBl BKIIOYAIM B ce0sf OJHO3HAYHO CIIydau
B3SITOYHUYECTBA, KOTOPOE COBEPIIACTCS C MOMOIIBIO MOCPEIHUKOB TAKXKE KaK M CIIydau, KOTzaa
BBITOJIa IIpe/IHa3HavyaeTcs He JJIs JOJDKHOCTHOTO JIMLA JIUYHO, a /Ul TpeThero juna (1. 67, pek.
IV 1. 76 Oueno4HorO OTYETA).

JlaHHBIE PEKOMCHIAIIMN BBIOJIHCHBI ITYTEM PACHIMPEHUS TPaHUI] TPUMCHCHUS
JMCTIO3UIINIA KOPPYIIIMOHHBIX MPaBOHAPYIICHWH TakUM 0O0pa3oM, YTOOBI COOTBETCTBYIOIIWE
TIOJIOYKEHHSI KacalluCh CIydaeB, KOTJla HeTpaBOMEpHasi BHITOA NPEIHA3HAYAETCSI HE TOJBKO IS
JOJKHOCTHOTO JIMIA JIMYHO, HO | JUTSI TPETHETo JIMIa (Kak (PU3NYECKOTO TaK M IOPUIHYECKOTO).
CoOTBETCTBYIOIIMEC M3MEHEHUS HAIIUIA CBOE OTPaXKCHHE B ciieqyromux crarbax YK: 354, 368,
368-3, 368-4, 369, 369-2.

5. GRECO 6puta obecriokoeHa (opmoii, B KOTOPOHl CYIIECTBYeT OCBOOOXKICHHE OT
OTBETCTBEHHOCTH B TOM YHCIIE €r0 aBTOMATHYECKHM XapakTtepoM. I[Ipokypop He wumeer
BO3MOKHOCTH YYHTBIBATH BCE OOCTOSITENBCTBA KOHKPETHOTO [IeNla, HAlpUMep, MOTHUBHI,
KOTOPBIMH TOJIB30BAJICSA MPECTYIHUK MPU COOOIIEHUH O B3ITOUHHYECTBE WJIH MPHU AEATEIHHOM
packasHuu. B mpuHIMNe, 0O4eHb cephe3Hble Clydyau KOPPYILHMH MOTYT OCTaBaThCs aOCOJIFOTHO
Oe3HaKa3aHHBIMH, €clii Mpuberatb K 3TUM MepaM. JledTenbHOE pacKasHUE NPUMEHSIIOCh K
B3SITKO/IATENI0, HE3aBUCUMO OT TOTO WHHUIMATHBA COBEPIIUTH MPECTYIUICHHE MPOU30LUIO OT
HEro caMmoro, WiM HeT; B3SATKOAATeIb MOT JIaXe JeMCTBOBATh KaK MOJCTPEKaTelb, a 3aTeM ObITh
OCBOOOKJIEH OT OTBETCTBEHHOCTH B pe3yapTaTe coolmenus o mnpectymwienun. GRECO
3aMevana, 4YTO B3SITKOJATeNM MOTYT 3J0YHOTPEONSATh 3TUM HHCTPYMEHTOM, HamlpuMmep
UCII0JIb30BATh €ro KaK CPeACTBO OKa3aHMsI IaBJICHUSI HA MOJIydaTesl B3ATKH JUIsl OJTYYESHUS ele
OOJBIIUX MPEUMYIIECTB, WK B CUTYallUsAX, KOTJAa O B3STOYHHUECTBE COOOIIAIOT Yepe3 JIOJITHi
MIPOMEXYTOK BPEMEHHU IOCJIE€ TOro, KaK IMPECTYIUICHHE ObUIO COBEpIIEHO, TaK Kak JIoObIe
OTpaHMYEHUS. BO BPEMEHHM MJIsi TNOCIEAHET0 He YCTaHOBIEHBL [lo cioBaM HECKOIbKHX
AKCIEPTOB, OMPOIICHHBIX B X0/¢ onleHouHoro Buzuta GRECO, ¢ B3sTKOAaTENEM BOOOIIE BEAYT
ce0s KaK ¢ MOTEPIEBIINM, MTOITOMY MOJIOKEHHE 10 aKTUBHOMY B3SITOYHHUYECTBY MPUMEHSETCS
penxo. CorinacHO TOTOJHUTEIBHOW CTaTUCTUKE 3a nepuon ¢ sHaps 2009 r. mo maprt 2011 r.
MacCCUBHOE B3ITOUHHYECTBO cocTaBuiio 89,9% [4, c. 29].

B cBere oartoro OecmokoiicTBa W NpH  OTCYTCTBUM B HBIHEIIHEM KOHTEKCTE
OpEeNyNpeUTEIbHBIX ~ MEp  OTHOCHTENIBHO  3JIOYNOTPEONEHHs  OCBOOOXAEHHEM  OT
OTBETCTBEHHOCTH B (OpME IEATETBHOIO pacKkasHus (HampuMmep, HEMeJUIEHHOE COOOIIeHHE O
MIPECTYIUICHUH, OTPaHUYCHHSI CIIEIUAILHON 3aIUTHI 10 3(h(HEKTUBHOMY PACKasHUIO K CIIydasiM,

Korna c mpaBoHapymmrtens Tpebosanu), GRECO pexoMmeHJoBana NpOaHAIN3UPOBATh H



COOTBETCTBEHHO IE€PECMOTPETh AaBTOMATUYECKOE — U 00s3aTENbHO IOBCEMECTHOE —
0CBOOOXK/ICHHE OT YrOJIOBHON OTBETCTBEHHOCTH JIUI], COBEPIIMBIINX O Ja4W B3ATKU U 3aSBUIIN
00 3TOM B IIpaBOOXpaHHUTEIbHBIC OpraHbl (1. 71, pekomenaanus VI n. 76 O1ieHOYHOTO 0TYeTA).

VYka3aHHas pEeKOMEHJalUsl BOIUIOLIEHA B JKU3Hb ITyT€M BBEICHUS JIOTIOJHUTEIbHBIX
00s13aTEIIbHBIX YCIOBUH JJIS1 BO3MOXKHOTO OCBOOOXKICHHSI OT OTBETCTBEHHOCTH 33 KOPPYIIIHIO, &
MMEHHO: BHEIpPEHHE OO0S3aTENbHOIO COYeTaHWs JBYX (AKTOPOB — BBIMOTATEIBCTBO M
100poBOJIbHOE HH(OPMUPOBAHKE OpraHa, JOJKHOCTHOE JIMIIO KOTOPOTO MO 3aKOHY UMEET MPaBo
COOOIIUTH O TOJIO3PEHUH, TorJa Kak A0 npuHATusa 3akoHa 221-VII mis Takoro ocBoOOXIeHUS
JOCTATOYHO JIF00OM U3 3TUX JBYX YCIOBHIA.

[Ipoananu3upoBaB U3J0KEHHOE, BOSHUKAET BIIOJHE JIOTUYHBIN BOMPOC: HEYXeNn celyac
YTOJOBHOE 3aKOHOJATEIbCTBO YKpaWHbl B TIOJHOW Mepe COOTBETCTBYET YTOJIOBHOMY
KOHBEHLIMU 0 60pnbe ¢ koppynuueit? [lo Hamemy yOexaeHHIO, TTOKa HENb3s 0J100pUTENIBHO
OTBETUTH Ha JAHHBIM BOMIPOC MO CIEAYIOIIUM TPUUHNHAM.

Bo-nepBbIx, Kak Mbl y’ke oTMedanu, Aajneko He Bce pekoMeHAaannu GRECO nanum cBoe
oTpaxkenue B 3akone 221-VII.

Bo-BTopsix, uckimouenne cT.cT. 172-2 u 172-3 ¢ KYoAIl, no Hamemy MHEHHIO, BhI3BaHA
HE «HECOOTBETCTBHEM» JEHCTBYIOIErO 3aKOHOJATENbCTBA YKpauHbl TpeOboBaHusaM KoHBeHIMMN
0 TOM, YTO BCE€ KOPPYILHUOHHBIE MPABOHAPYIICHUS, CBSI3aHHBIE C MOJYYEHHEM HEIPaBOMEPHOI
BBITOJIbI, BpojA€ Obl MOJKHBI OTHOCHTBCA K 4YHCIY MPECTYIUIGHHH, a COBCEM JApYruMHU
00BeKTUBHBIMHU NpuurHaMu. OAHON U3 HUX SBJISETCS, B YACTHOCTH, TO, YTO MPABOHAPYIICHMUS,
NpeyCMOTpeHHbIe cTaTthsiMu  172-2 u 172-3 KYoAIl, He HMEIT YEeTKUX KpPUTEpPUEB
pa3rpaHUYeHus ¢ COCTaBaMU MPECTYIUICHUH, TPEAyCMOTPEHHBIMU CT.CT. 368, 368-2, 369 VK,
KOTOpbIE SBISIOTCS PA3HOBUIAHOCTSAMHU TMOJYYEHHS WJIM Ja4d B3SITKH C  Pa3sIUYHBIMU
kBannunupyromumu npuszHakamu [9]. K Ttomy xe ykazannsie HOpMbl KYOAII cozpaBanu
«UJeaNbHbBIC» YCIOBUA JUIsl YKJIOHEHHSI OT YrOJIOBHOH OTBETCTBEHHOCTH IyTeM KBaIU(PUKAIIUU
TUX JAESAHUNM KaK aJMUHUCTPATUBHBIX mpocTynkoB. Tak, B 2012 romy mno pesynpTaTam
HaNpaBJICHHBIX B CyJ MPOTOKOJOB 00 aJIMUHUCTPATUBHBIX KOPPYIIIMOHHBIX MPABOHAPYIIEHUAX
K OTBETCTBEHHOCTH NpuBJedYeHO 1987 uenosek, u3 kotopbix 1150 mo cr. 172-2 n 109 no cr. 172-
3 KVYoAIl, to ectp Bcero 63,4% [11], koTopble Morium Obl ObITh KBaTM(PUIMPOBAHBI KaK
nosydeHue B3ATKU (cT. 369 VYK). Bbime Mbl oTMedanu o0OCTOATENbCTBA, MPHU KOTOPBIX
MIPENICTABIISUIOCh BO3MOYKHBIM PAa3TPaHUUUTh MOHATHS «B3SITKa» U «HENpPAaBOMEpHasl BbIroga». B
CBOIO O4epelb, ¢ npuHATHEM 3akoHa 221-VII cnoxkunack cuTyanus, pu KOTOPOH HEBO3MOXKHO
OyzleT ompeAenuTbh 3HAUYMUTENbHBIM, KPYMHBIE M 0CO00 KpPYNHBIM pa3Mep HempaBOMEpHOU

BbIT'O b1 (B3$ITKI/I), €CJIn Cro NMpeIAMETOM 6y,HYT OTHACJIbHBIC YCIYT'H, JIbTOTHI UJIN MPECUMYIICCTBA



HEMATEepHAJIBHOTO XapakTepa (Kak O3TO celdac yKe HMeI0 MECTO TpH KBaIU(UKALIH
MPECTYIUICHUH, TPeIyCMOTPEHHBIX CT.cT. 368-2, 368-3, 368-4, 369-2 YK). Ha ceromusuramii
JIEHb OTJIMYUTh HE3AaKOHHOE 000TalIEHUE OT MOIY4YEHHs HETPAaBOMEPHON BBITOIbI HEBO3MOYKHO.

Urto ke Kacaercs MPUBEICHHBIX BbllIe MOJOKeHU KoHBeHIMHU, TO M3 UX colepixaHUs
IPSIMO HE CIIEAYET, YTO 32 OTAENbHbIE KOPPYILMOHHbIE JACSIHUSI, KOTOPbIE HE IOCTUTal0T YPOBHS
OOIIECTBEHHON OMAacHOCTH, 4YTOOBI MPHU3HABATHCS MPECTYIUICHUSAMH, HE MOXET OBITh
MIPEyCMOTPEH JIPYrOi BUJ FOPUINYECKOM OTBETCTBEHHOCTH, KPOME YrOJIOBHOM.

B-Tperbux, 0TKa3 OT TAaKOro YroJIOBHO-NIPaBOBOIO TMOHATHUS, KaK «B3STKa», HUKOUM
oOpa3zoMm He cieqyeT U3 TpeOoBaHMM MeEXIyHapoJHbIX akToB. Tak, KoHBeHuus omepupyet
TEPMUHOM «B3SITKa», OMIPEICIISSI €T0 KaK «Ir00ast HerpaBoMepHas BhIroaa» (CT.cT. 2, 3).

B-uerBepthiX, ¢ mpunsatneMm 3akoHa 221-VII ceituac B mpumedanuu kK cr. 364-1 YK
COJIEP)KUTCS HOBAas pENaKUus TMOHSATHS «HENPaBOMEPHOW BBHITOIbI», B CBOIO O4Yepelb
npuMmedanue K cT. 368-2 YK comepkuT (pakTHuecku MEepBOHAYAIBHYIO PENAKLUIO MOHSATHUS
«HETpaBOMEpHAsl BBITOJA», a B npuMmedanuu K cr. 368 VYK HenpaBoMepHas BbIroaa
OTOKJECTBISIETCA C TOHATHEM «BBITOJbD», KOTOPOE BOOOIIE HE OTPAKEHO B JEHCTBYIOLIEM
3aKOHOJATEIIbCTBE.

B-naThIX, npeanoxkeHue WM oOellaHue MpeJOCTaBIECHUS HENPaBOMEPHOM BBITOJBI, a
TaKXKe MPUHATHE MPEUIOKEHUS WIM OOCIIaHus NPEeAOCTABICHHUS HENPaBOMEPHOM BBITObI
MOKET CBMJIETEIILCTBOBATH TOJIBKO O HAJIWYUHU YMBICIIA, MBICIH IOJIy4YUTh HEIPABOMEPHYIO
BBITOJTy, YTO caMo 110 cebe He oOpasyeT coctas npecrymicHus (ct. 11 YK). U Toasko B cirydae,
€CJIH TOT, KTO IpeAjaracT HENPaBOMEPHYIO BBITOLY M TOT, KOMYy €€ IpeUIararoT, IOXOIST
OIpE/IeTIEHHOW JOrOBOPEHHOCTH 00 YCIOBHSAX M Ccroco0ax peanu3alid UX «OOIIero IjaHay,
Takue ACUCTBHUSI MOKHO pacCMaTpHUBATh KaK IPUTOTOBIEHHUE K B3sATOuHMYecTBY. Ho nokazaTth
WM OIIPOBEPTHYTH TAKYIO JOTOBOPEHHOCTD HA MPAKTUKE ITOYTH HEBO3MOXKHO.

B oOmem, VYK mnpenycmaTpuBaer Juiib HeOOJIbIIOE  KOJMYECTBO COCTABOB
IIPECTYIUIEHUHM, KOTOpBIE CUYUTAIOTCS OKOHYEHHBIMM YK€ Ha CTaguM IPUTOTOBJICHUS K
COBEPIIEHHUIO OMPEICIICHHOTO IeicTBUS (Hampumep, 4. 2 cT. 109, ct. 258-2 YK u ap.). Bee atu
JNEeWCTBUS Jake Ha CTaJuM TPUTOTOBICHUS HACTOJBKO OOIIECTBEHHO OMACHBIMM, YTO
3aKOHOJATENb YCTAaHOBWII 34 UX COBEPIIECHUE YrOJOBHOW OTBETCTBEHHOCTH KaK 3a COBEPILIECHUE
OKOHUYEHHOTO IPECTYIUIEHHA. BO Bcex OCTaNbHBIX Cilydasx MPUTOTOBIEHHE K MPECTYIICHUIO
Oyzner KkapaTbcs IO cCTaThe, NPEAYCMaTPUBAIOLICH OTBETCTBEHHOCTh 3a COOTBETCTBYIOILEE
OKOHUYEHHOE IIPECTYIUIEHUE, YUUTHIBAs IIPU 3TOM Ipeanucanus 4. 2 ct. 14 VK.

BeiBoabl. Takum oOpa3om, BHeceHHE HccienyeMblX HamMu u3MeHeHuid B YK Ykpaunsl

HeO6XO,Z[I/IMO MMPU3HATH MOJIOKUTCIIbHBIM, C ,Z[perﬁ CTOPOHBI MTOCJICAHUC ObLIH HaIlpaBJICHBI HC



CTOJIKO Ha BHeJpeHue nojiokeHud KouBeHumu, ckoipko Ha coOmonenue otuera GRECO,
KOTOpbI HAallOMHUM HOCHUT PEKOMEHJATEIbHBIM XapakTep, uTo ceddac 0e3 ydera TpaauLui
OTEYECTBEHHOTO 3aKOHOJATEIIbCTBA M HAYYHBIX pa3pabOTOK B IJTOW cdepe TNPHUBEIO K

TOPMOIKEHHIO ITPABOMIPUMEHHUTEIBHON EATEITFHOCTH CyOBhEKTOB MPOTHBOACHCTBUS KOPPYIILIUH.
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