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Hpyxyemics 32i0HO 3 pitieHHAM op2komimemy 6idnosioHo do dopyyenns
Xapkigcbk020 HayioHabHo20 yHisepcumemy 8Hympiumix cnpae
gid 20.03.2019 Ne 35

Mpobnemu uueinkHOro Npasa Ta npouecy : Te3u [oN. yYacHukis

M78 Hayk.-npakT. KOH., npucssy. caitniii nam'ati O. A. Mywkia, Xapkis,

24 pas. 2019 p. / MBC Ykpaihu, XapkiB. HaLl. yH-T BHyTp. cnpas ; Xapkis.

obnachuit ocepenok Bceykp. rpomag. opr. «Acoujauis  LueinicTie
YkpaiHu». — Xapkie : XHYBC, 2019. — 368 c.

Y 36ipHuKy po3MmillieHo Te3W HayKoBMX [OMOBiAei Ta MoBifOMNEHb, Y AKNX
PO3rMAAAIOTLCA aKTyanbHi Npobnemu UMBINBLHOTO, CIMEMHOro, FOCNOAAPCHKOrD
npoLjecyanbHoro Ta UMBINLHOTO NpoLecyanHoro npasa.

YOK 346+347

Mamepianu suknadei @ asmopcaKiii pedakyii 3 HeaHaYHUMU KOPEKMOPCoKUMU
npasxamu. BidnogidaneHicms 3a moyHicme nodaHux pakmis, yumam, 4ugp
i npi3suLy Hecyms aemopu ma ix HayKosi KepigHUKU.
EnexmpotHa konis 36ipHuKka GesonnamHo posMiLyyembCst y iOKPUIOMY
Oocmyni Ha calimi XapkigceKozo HayjoHarnbHo20 yHigepcumemy gHympiHix
cnpae (htfp./www.univd.edu.ua) y podini «BudasHuya BisbHicb.
Mamepianu Haykoso-npakmuurux koHghepeHujd, cemiHapia Mowo»,

a makox y penosumapii XHYBC (htip:/dspace.univd.edu.ua/xmiui).
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© Xapxiscbkuit HaLjoHanbHW! ymaepc;ge
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Ipobnemu yuelnsHoao Npasa ma npoyacy, Xapkla, 2019
ﬂlp(:bka aexnapauia : Blp 26—27.04.2011 ll =

' basa panyx «3akoHo
i | aapxoauaorggﬁgykpa\uw. URL: http:l/zakon.rada.gov.ua/laws/showlg::g:g
nenHa: 02.04, -
(ﬂ“a;'ae%pamouckan Aeknapauus 19-20 anpens 2012 roa (nepeeog) // Europa.com :
oai, URL: hupgueug;a.comleuropelcoe/1420-brajtonskaya-deklaratsiya.pe.-evod (mm;
~onR: 02.04.2019).
”"""fg. Ireland v. the United Kingdom, 18 January 1978, Serles A no. 25,
11. Akdivar and Others v. Turkey, 16 September 1896, Reports of Judgments and
Decisions 1996-IV.

12. Florentino Garcia v. Switzerland, Application No 10148/82 decision of 14 March

1985.
[onyyeno 06,04,201 9

YAK 347.1
Haranin Bitaniisna LIULLKA,
cmapuuull suknaday Kaghedpu yusinbHo
Xapiiscbk020 HauioHaNbHo20 yHigepcuy
kaHQuOam 10pUOUYHUX Hayk;

ORCID ID: https:/forcid, 0rg/0000-0002-3396-4530

IWOAO NMUTAHHSA MOMEHTY BUHUKHEHHS
NMPABO30ATHOCTI B OPUOWYHUX OCIB

-Npasoeux ducyunniy dnakynbmemy Ne 4
memy eHympitunix cnpae,

BIAMIHHOTO Bify chianuHoi ocoby y4acHuka

UVBINBHUX BIGHOCUH, BCTAHOBUNM Mex 1]
UMBINLHOT  npamo3

» BUSHAYMNU MOPAQOK CTBOpEHHS |
MPUNUHEHHS, Bperyniosanu - Husky MWTaHb, WO 3aranoM [awTL MOXNMBICTL
BU3HAYUTY i npaBoBe CraHosuwel1, c. 131),

3HawumicT Ta BanmaicTs KOHUENTY 1opUANYHOI ocobn, skuit mae csoe
SaKkpinnenHn B akrax UMBINLHOTO 3aKOHOABCTBA HE BUKNUKAE CYMHiBY, NpoTe He Bci
Horo npogey ¢ (hOpManbHoO  BU3HAYEHUMM, Ockinsk1, K BiROMO, hopmansha
BU3HayeHicTy, MOB'A3YETLCA 3i  cnewvdiuHolo CTPYKTYpOI0O HOpMH npaea Ta
MEUIKOI0 MoBy npasa, ans o XapaKTepHa YiTKICTb, ACHICTb, OAHOIHAYHICTS,
CTepeotunmicry, (OpMynioBaHHs. MPUKTAROM HEOOCTATHLO NiTKOrO NPOBeAEHOro
eneMBHTy KOH

UenTy lopuauuHoi 0cobu € MOMEHT BUHMKHEHHS NpaBo3naTHoOCTI
OPMAUHOT ocoBy,

TaK, signogi
OPeHa | 3apg
33KOH0qaa

PeecTpay

AHO no u. 1 cr. 80 LK Ykpainm topuandHolo ocoba € opraniaaqin.,.
€CTpOBaHa y BCTaHOBNEHOMY 3akOHOM nopsaky. TobTo 3 TaKoi
Hof RediHiLi mMoxHa 3poBUTM BUCHOBOK, LO: no-nepLue, CTBOPEHHs Ta
A Ue pisni camocrifini NPaBoBi NPOLECH fiki CTOCYIOTLCA HaKONWYYBanbHOro
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Mpo6nemu yusinbHo20 npasa ma npouecy. Xapkis, 2019

lopWAMUHOTO  CKMapy; no-gpyre,  lopuaudHa 0coba, AK - yyacHug LMBinLHyy
npaBoBinHoCHH HabyBae TaKoro CTaTyCy MPU NPOXOMAEHH: ABOX OCHOBHUX CTag
cTeopeHHs (cT. 80 Ta cr. 87 LIK Ykpainu) Ta noAanblua peectpauis (cr. 80 4 89 Lk
Ykpaitu). Cxoxwuit BUCHOBOK pobuTb i B.[. ®ponos 2, c. 103), Hanpuknay,
nepeBoasuy Le Ha lopuanuHy ocoby nybniuHoro npasa, 3oxkpema, MOXHa BB,
wo Taka 0coba CTBOPIOETLCA POINOPAAUUM aKToM [lpesunaenta Yipaiky (n.15 4,1
ct. 106 Ta . 5 cr. 114 Konctutyuil Ykpaiiu 1a a63. 3 u. 2 v, 81 LIK Yipaitu), o ¢
NEpLUOK0 CTagielo, Nicna Yoro Yy NOPSAKY BCTaHOBMEHOMY 33KOHOM BOHa MOBUHHa
Bytn sapeecTpoBaHa, WO € APYrol0 CTaAieto, ocKinbk1 HabpaHHA akTa Mpeaunenta
YKpaiku 3aKOHHOI CUnK € HeoOXiAHOIo, ane He AOCTaTHLOI YMOBOK BUHUKHEHHs
y4aCHMKa LUMBINbHUX BIAHOCHH.

BignosigHo, nepwa cTapia € hakTMuHOK nepeaymoBoio (Ae-tbakro) ans
lopManYHOro othopMneHHs (ne-tope) opraisavii y npasosy thopmy - OpUaMYHY
ocoby. lpu ubomy topuanyHa ocoba Habyeae, y 3aranbHoMy nnai, crarycy
Y4acHMKa LMBINbHUX BIAHOCMH nUWE 3a yMOB i CTBOPEHHs i peectpauyi y
BCTGHOBNEHOMY  3akoHOM  nopsiaky. IHworo nopsaky cr.80 LK Ykpaiwu e
nepenbavace. Ane nani B u. 4 ct. 91 LIK Ykpainu 3aKoHOA@BELb BKa3ye, L0 UMBINbHa
NPaBO3AATHICTL IPUAMYHOT 0COBYM BUHWKAE 3 MOMEHTY i CTBOpeHHs. To6To cyb'era
fpasa WE HeMae, a NpaBo3nATHICTL BXE BUHWMKNA. TYT € NeBHa mporanvHa si
RedekT NpaBoBOro SBWLLA, OCKIMbKM Mpasa Ta 0GOB'S3KM HEICHYI040r0 yyacHuka
LVBINbHUX BIGHOCKH He Bperynkosani LK Ykpainu,

Baxnueo ckasaty, Wwo B Haylji umBinbHoro npasa 0brpyHTOBaHO NO3uLjio, 3a
AKOI0 NPpaBO 3a IOPUAMYHO HeicHylouolo ocoBolo 36epiracTbest un pe3epByeTLCA —
haHTOMHa  npaBo3paTHiCTD. KoHuenuis  chaHTOMHOi  npaBoagatHoCTi byna
pospobrieda P. b, Wuwkoro [3, c. 6; 4,C.245), 3a AKOK LE NPaBO HEICHYKNOMD
cyb'exta 6yTM HOCiEM neBHMX NPaBOMOYHOCTEN 3a nepeabayeHux 3aKOHOM YMOB.
IHwi gocniphmkn, sokpema O, P. WWuwka NIATPUMAB L0 KOHLENUi0 3a3HajaiouH, Wo
(haHTOMHe npaBo - npaso, o Mae ocobuCTU XxapaKTep Ta € pesepeyluuM 3a
HEICHYIOYUM CYG'EKTOM Y MOXNMBOCT HuMm NOHOBMTK Ta HabyTu Hakonu4eHi npasa T1a
0BoB'A3KM y pasi opuanuHoi Ta (hakTuuHOi 3paTHoCTi HaByTTa HUM cTaTycy cyb'exta
npasa. MNpu ybomy dantomHe npaBo — dikyia [5, . 501]. B. A. Benos Tex BiﬂMiTV‘B
ICHyBaHHS NeBHUX npaB 3a HeiCHylouMm cy6'ekToM npaea, OAHaK Npy LUOMY BiH He
TOPKAETLCA BULLE3rafaHol KoHLenLji [6, c. 15-17]. :

. Hamu, 3a Takux obcTaBmH, fonyckaeThes iCHYBaHHA Takoi KoHLenyi, 0CKINbKH
IHLLIOrO nosicHeHHs YoMy 3akoHopaBeLyb AONYCTVB Taky NpaBsoey cikuiio He mae. Liew
3aKOHOAABYMI nigXin, Ha HaL nornsg, binbwe 3annytye, Hix gonomarae BUPILNTH
32BaHHA NpaBoBoro MEXaHi3My peryniopaHHs LWBINbLHUX BiHOCHH.

_ Hasenene pemoncrpye, o 3aKOHOAABELL Pe3epBYE 3a MaMOyTHIM Y4aCHHKOM
- LMBINBHUX BigHOCUHM, 30kpema 3a IopuaUHOKo 006010, MOXMMBICTL MaTH u”B'“"::
252;2)’;;025:'3'“% Pakie Hix BiH Habype npaBoBHii CTaTyC, ”4‘:0 :i'g::;oﬁ
Pecapaye Momﬁ:iecrpaulelo. Mpote, sKwo sipHocHo disuuHoi 00062 3aa avara %
XATTR ara CTb MaTh npaso Ha cnapkysaHks ans ocobu, sika 6yn 10c0BHO
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i 0co0H punapkis 3a AKAMU HEODXIAHO pe3epeysaT MOXNMBICTL MaT
m

opHA” npapa Ta 060B'A3KN paHiuge Hixk I'BUTLCS! Cam NPaBOBHIA CTATYC HOPUANYHOI
inbHi puayui. 7ak i Ha NpaKTULi Aonokn He Gyno BuaABneHo. MpuHaitMHi My LLOro
ocobH AK BM Tomy, ANs TOIO, Wo6 He pPOBUTM nepeavacHi BUCHOBKM L NUTaHHS
He T;:g;:nnéw"b””o aHanisy Ta nopfanblioro AOCHIMKEHHA Y Hayui umMBinNbHOrO
no
npaga. - athiuHMX NOCUNaHbL
CnM;?: ?f,:;:;%,d)m, MpobnemaTika KOHCTPYKLUii «iopuamnuHoi ocobun. Oauaku
% i 0505". LinsinbHa npaBocyG'ekTHICTb topranyHoi 0cobu // Cyuacki npoBnemu
R npaBa Ta Npouecy : Hasy. noci6. / C.O Cninvenko, O.B.CuneryGos,
gu;m;;ggop 13 if. : 3a ped. 0. M. XopHokys Ta J1. B. Kpacuugkoi. Xapkia : Mpago,
2017.808 C. , . I

2 oponos B. [l. MpaBouMHO3AATHICTb IOPUAMHHOI ocobu Ta i 3pgjiicHeHHa 3a
yinBHHM 3akoHOAABCTBOM Ykpaityn (UMBINICTUUHMIA acnekT) : asToped. AuC. ... KaHp,.
opua. Hayk : 12.00.03. Opeca, 2004.219¢c. . R

3. [Lwka P. 5. OxopoHa npas Cy6'ekTiB iHTENeKTyanbHOI BNIACHOCT Y LMBINLHOMY
npasi YKpaiHH : aBToped. avc. ... A-pa topua. Hayk : 12.00.03. Xapkis, 2004. 37 c.

4. LusinbHe npaso B Ykpaii : kypc nekyin : y 6 1. T. 1./ P. b. lLinwka (kep. asT.
ron.), 0. /1. 3aityes, €. O. Miuypi Ta iH. ; 3a peg. P. b. Lmwku ta B. A. Kpoiftopa. Bup.
9-re, BUNp. Ta Aonos. Xapkis : Ecnapa, 2008. 680 c.

5. lvwka O. P. lMpaBo HeiCHYKMOro y4acHuKa UMBINbHUX MPaBOBIAHOCUH SK
npasosa ¢ikuia. MMpaso ma ynpasnivHs. 2011. Ne 1. URL: http://www.nbuv.gov.ua/
eJoumnals/prtup/2011_1/pdf/11sopjpf.pdf (nata asepHenHs: 29.03.2019).

6. benosB.A. 3aHumatenbHas uueunucTuka. Oyepkn no HebonbwMM, HO
Hebe3bIHTepecHbIM Bonpocam rpaxaaHckoro npaea. M. : Lientp FOpUHdoP, 2006. 189 c.

Odepxaro 08.04.2019

YOK 34741

Tatbsing Bnaaumuposna ABOEEBA,

c ~
d)’gipzuuu npenodasamens kaghedpb! 2paxdaHcko20 npasa topuduyecko20
Yiemema Benopycckozo 20cy0apCcmeeHHO20 yHUsepcumema

AECTPAKTHI:IF'I METO4 UCHUCINEHUA YBbITKOB
Aber

napymemg?gm;"" METOA ucunuCrneHus yObITKOB NPUMEHAETCA NPU PacTOpPXeHUw
Pa3Huyg, Memi r°B°pavV' npeanonaraet onpegenexve pasimepa y§bnxoa. MCXoAA n3
W3Becrey pS Y UeHoit porosopa w TeKyL|en PbIHOYHOW LeHOW. [laHHbI MeToA
Me’“ﬂYHapOAHﬂ& 3apybexHbIX npaBonopsaKoB, 3akpenneH B aBTOPUTETHBIX

M-nponaxy aKTax (ct.76 Kowsenuum OOH o porosopax MexayHapoAHOU
AoroBopog y TOBAPOB, CT.7.4.6. MPUHUMNOB MEXAYHAPOAHbIX KOMMEPHECKMX
C.0g1q) HUPYA, cr. Il 3-707 Npoekta Obiyeit cnpasovHOM cuctemsl) [1,
ytsblTI«)B “TPatax nocTcoBeTCKoro npocTpaHcTea abeTpakTHbIA METOA HCHMUCNEHMHA
i o Paanuunyio AOKTPUHANbHYIO U 3aKOHOAATeNbHYH0 NOAREPMKKY.
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