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OWNERSHIP RELATIONS AS PRECONDITIONS
FOR THE EMERGANCE OF LEGAL RELATIONSHIP
IN JOINT-STOCK COMPANIES

Abstract. The authors of the article have analyzed the understanding of ownership as a
central entity and the main regulator of economic relations within a joint-stock company. It has
been stated that ownership is associated with such categories as «property» and «right», which
raises a considerable number of methodological issues originated by the formation of joint-stock
companies’ ownership and shareholders rights in relation to the ownership. Particular attention has
been paid to the fact that ownership in such a company as an economic category performs a certain
function, which consists in the formation of a considerable amount of capital on the most profitable
for all persons involved in this process, in order to its maximum profitable use. It has been noted
that if we talk about the ownership of a joint-stock company, then it is formed by the issue of
shares, and accordingly, the company, which is interested in attracting significant funds, conducts
open placement, the proceeds of which are accumulated to use in its business activities. The authors
have provided arguments in favor of other positive aspects of stock ownership that make it
universal and capable of application wherever there is the need to accumulate significant amounts
of funds and limit the scope of liability.

It has been concluded that ownership in a joint-stock company as an economic category
performs a certain function, which makes it not only an economic, but also a legal category. This
function is to generate a large amount of capital in the most profitable terms for all persons involved
in this process, for its maximum profitable use. The category of «stock ownership» is used when
referring to the legal regime of ownership in a joint-stock company — the ownership rights of the
shareholders for the shares and the ownership rights of the company for the property, which in their
implementation intersect and affect one another.

It has been supposed that the most appropriate model, to which stock ownership tends, is
confidential property, ideology and practices of trusts. However, it is quite clear that its application
in Ukraine in the present state of legal regulation is hardly worth supporting.

Keywords: stock ownership, property, a share, a shareholder, joint-stock company, charter
capital.
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BIITHOCHWHMU BJIACHOCTI SIK IEPEAYMOBA BUHUKHEHHS
MMPABOBHUX 3B’A3KIB B AKIHIOHEPHUX TOBAPUCTBAX

Anotauis. [lpoananizoBaHo pO3yMiHHS BIIACHOCTI SIK IIGHTPAJIbHOTO YTBOPEHHS Ta
TOJIOBHOTO PEryiasiTOpa €KOHOMIUYHMX BIJHOCHH Y paMKaxX aKIIOHEPHOTO TOBApUCTBA. 3a3HAYEHO,
0 BJIACHICTH IOB’A3YETHCS 3 TAaKUMH KaTETOPIMHU, SK «MalHO» 1 «IIpaBo», y 3B’A3KYy 3 UHUM
BHHUKA€ 3HAYHA KUIbKICTh METOOJOTTYHHX IHWTaHb, MOPOPKEHUX (DOPMYBaHHSIM BIACHOCTI
aKI[IOHEPHUX TOBAPUCTB 1 MpaB aKIIOHEPiB 100 Hei. 3BEepHYTO yBary, IO BIACHICTh Y TaKOMY
TOBApUCTBI SK EKOHOMIUHA KaTeropis BUKOHyE TeBHY (yHKIiIO, sKa Tojnsrae y QopmyBaHHI
3HAYHOTO 32 00CSATOM KarmiTany Ha HaWBUTIMHIMIKX JJIS BCiX 0Ci0, BTSATHYTUX Y IIel POoIec, yMOBax
3 METOI0 MaKCHMaJbHO NMPHUOYTKOBOTO HOT0 BUKOPUCTAHHS. 3ayBa)KCHO, IO SKIIO TOBOPHTH IPO
BIIACHICTh aKI[IOHEPHOTO TOBAPHCTBA, TO BOHA (POPMYETHCS MUIIXOM eMicii akIliif, a BiImOBiIHO,
TOBApPUCTBO, SIKE 3alliKaBJICHE Y 3aTy4eHHI 3HAYHUX KOIITIB, IPOBAJNTh BiJIKpUTE 1X pO3MIIIECHHS,
KOIITH Bif NpUAOAHHS SKUX aKyMYIIOIOTHCS Ui BUKOPUCTaHHA Yy HOTO MiJANMPUEMHUIIBKIN
JismpHOCT1. HaBelieHo apryMeHTH Ha KOPUCTH IHIIUX MO3UTHUBHHUX CTOPIH aKI[IOHEPHOT BIACHOCTI,
o poOJIsITh i1 yHIBEpCATBLHOIO 1 3/1aTHOIO JI0 3aCTOCYBAHHS CKpi3b, Jie € MOTpeda B aKyMYITIOBaHHI
3HAYHOT'O OOCATY KOIITIB 1 0OMEKECHHSI MacITa0iB BiAMOBIAIIBHOCTI.

3po6ieHo0 BUCHOBOK, IIO BJIACHICTh B aKIIOHEPHOMY TOBAPUCTBI SIK €EKOHOMIUHA KaTeropist
BUKOHYE€ MEBHY (PYHKIIit0, 3aBISKH YOMY CTA€ HE JIMIIEC SKOHOMIYHOIO, a il IPaBOBOIO KATETOPIELO.
Us dyskuis nonsirae y GpopMyBaHHI 3HAYHOTO 3a 00CATOM KalliTaly Ha HaWBUTIIHIMIMX AJIST BCiX
0ci0, BTATHYTHX Y IIel TIPOIIeC, YMOBaX 3 METOK0 MAaKCHMAJIbHO MPUOYTKOBOTO HOTO BUKOPUCTAHHS.
KaTteropist «akijioHepHa BJIACHICTBY Y)KUBAETHCS, KOJIHM HIEThCS MPO MPABOBUN PEXKHMM BIACHOCTI B
aKI[IOHEPHOMY TOBApUCTBI — IpaBa BIACHOCTI aKII0HEPiB Ha aKIlii Ta mpaBa BIACHOCTI TOBAPHCTBA
Ha MaifHoO, SIKi U TXHbOMY 3/I1HCHEHHI MePEeXPEUyIOThCS 1 YNHSITH BIUIMB OJJHE HA OJTHE.

3a3HaueHo, 10 HaHOUIBII BAANOI0 MOAEIUIIO, OO SIKOI TSKi€ akI[iOHepHAa BIACHICTh, €
JIOBipYa BJIACHICTb, 1I€0JIOTIS 1 MpakTHKa TpacTiB. [IpoTe minkomM 3po3ymino, mo ii 3acTocyBaHHS Ha
TepeHax YKpaiHu B Cy4aCHOMY CTaHi IIPAaBOBOTO PETYITIOBAHHS HABPSIl YU BAPTO MiATPUMYBATH.

Knrouoei cnosa: akuioHepHa BIAcHICTb, MalHO, akIlisl, aKIioHEep, aKiOHEPHE TOBAPHUCTBO,
CTaTyTHUH KaIliTa.
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OTHOMWEHUS COBCTBEHHOCTHU KAK NPEAITIOCBIVIKA BOSHUKHOBEHUWSA
IPABOBBIX CBA3EN B AKIITMOHEPHBIX OBIIECTBAX

AnHoTanus. [IpoaHanu3upoBaHO TOHMMAaHWE COOCTBEHHOCTH KaK I[IEHTPAJIBHOTO
0o0pa3oBaHMS ¥ TJIABHOTO PETYISATOpAa SKOHOMHYECKHX OTHOIIEHHH B paMKax aKIMOHEPHOTO
oOmecTBa. YKa3aHO, 4TO COOCTBEHHOCTH CBSI3aHAa C TAKUMH KAaTETOPUSMH, KaK «HUMYIIECTBO» U
«IIpaBO», B CBSA3M C 4YeM BO3HMKACT 3HAUYMUTEIBHOE KOJIMYECTBO METOJOJOTMYECKHX BOIIPOCOB,
MOPOXKJICHHBIX ()OPMHUPOBAHHEM COOCTBEHHOCTH AKIMOHEPHBIX OOIIECTB M IpaB aKIMOHEPOB B
oTHomreHue Hee. OOpareHo BHUMaHUE, YTO COOCTBEHHOCTh B TAKOM OOIIECTBE KaK SKOHOMHUYECKast
KaTeTOpHsl BBITIOJIHACT ONPEICNICHHYIO (DYHKIIUIO, COCTOSIIYIO B ()OPMHUPOBAHUN 3HAYUTEIBHOTO IO
o0beMy KanuTana Ha Ooyiee BBITOAHBIX JUIS BCEX JIMI, BTSHYTHIX B 3TOT HPOIECC, YCIOBHUSX C
[ENBI0 MaKCHMAJIbHO TNPHOBUIBHOTO €ro HCIoJib30BaHUSA. OTMEUEHO, YTO €ClU BeCTH pedb O
COOCTBEHHOCTH aKI[MOHEPHOTO OOIecTBa, TO OHA (OPMHUpPYETCS IyTEM SMHUCCHHM aKIuH, a
COOTBETCTBEHHO, OOIECTBO, 3aMHTEPECOBAHHOE B MPHUBICUYCHUM 3HAYUTEIBHBIX CPEJACTB,
OCYIIECTBJISICT OTKPBITOE UX pa3MEIICHHE, CPEACTBA OT MPHOOPETEHHSI KOTOPBIX aKKyMYIHPYIOTCS
11 UCTIOJIb30BAHUS B €10 NMPEANPUHUMATENbCKON AeATeTbHOCTH. [IpiBeIeHbl apryMeHThI B MOJIb3Y
JPYrUX MO3UTUBHBIX CTOPOH aKIIMOHEPHOH COOCTBEHHOCTH, KOTOPBIE JIENAI0T €€ YHUBEPCAIbHON U
CIIOCOOHO# K NMPUMEHEHHUIO Be3Jie, Ie €CTh HEOOXOJMMOCTh B aKKyMYJIMPOBAHUHM 3HAYMTEIBHOTO
o0beMa Cpe/ICTB M OTPaHUYCHHS MacIITaA00B OTBETCTBEHHOCTH.

CraenaH BBIBOJ, YTO COOCTBEHHOCTh B aKI[MOHEPHOM OOINECTBE KaK JKOHOMHYECKAs
KaTeropusi  BBINIOJHSET OMNpele/ieHHYyI0 (YHKIWIO, Onaromaps dYeMy CTaeT HE TOJbKO
OSKOHOMHYECKOW, HO U TMpaBoOBOM KaTeropued. OTa (QYHKIHMS COCTOMT B (HOPMHUPOBAHHU
3HAQYUTEIBFHOTO MO0 O0BEMy KamnuTajla Ha CaMbIX BBITOJHBIX IUIS BCEX JIMI, BTSHYTHIX B 3TOT
MPOIIECC, YCIOBUSAX C IIEJIbI0 MaKCUMaJbHO TNPHOBUIBHOTO €ro HCHojb3oBaHus. Kareropus
«aKIMOHEepHass COOCTBEHHOCTB» yMOTPEONsieTcs, KOrJla pedb HIOCT O MPaBOBOM PEXKHME
COOCTBEHHOCTH B aKIIHOHEPHOM 00IIIeCTBE — TpaBe COOCTBEHHOCTH aKIIMOHEPOB Ha aKIIMU M MIPaBe
COOCTBEHHOCTH O0IIIeCTBa HA UMYIIECTBO, KOTOPHIC NIPU MX OCYIICCTBICHUH MEPEKPEIIUBAIOTCS U
BJIMSIIOT JIPYT Ha Jpyra.

[peanonaraercsi, 4To HauboJIEE MOAXOAANICH MOJICIBIO, K KOTOPOW TATOTEET aKIMOHEepHAsI
COOCTBEHHOCTb, SBIISICTCS JOBEPUTEIBbHAs COOCTBCHHOCTb, HICOJIOTHSI W TPAKTHKA TPACTOB.
OnmHako, B 1EIIOM, €€ IpPUMEHEHHWE B YKpauHe B COBPEMCHHOM COCTOSHHH IPaBOBOTO
peryIHpOBaHUs BPSII JIM CIEIYeT MO ICPKUBATH.

Knrwouesvle cnosa. axkumoHepHas COOCTBEHHOCTb, HMYIIECTBO, aKLUS, AaKIHOHED,
aKIIMOHEpHOE OOIIECTBO, YCTAaBHBII KaITUTAaJ.

®opwmyi: 0; puc.:0; Tadm.: 0; 6ubmn.: 10.

Introduction. In terms of forming the market economy in Ukraine, there is a change in the
scale of economic and social values — private property acquires the key significance. Ownership
allows each person to realize his personal freedom as a necessary precondition for the realization of
his personality, property and, as a consequence, the various values of society.

Research analysis and problem’s setting. N. M. Alieinikova, V. O. Shapovalov,
O. V. Holovatenko, I. V. Spasibo-Fatieieva and other specialists studied the problematic issues of
stock ownership within economic and legal aspects. However, despite the studies of these scholars,
it is worth noting that there is no single integrated approach that would answer the question of the
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essence of economic relations of ownership as a prerequisite for the emergence of legal relationship
of stock ownership within a joint-stock company.

Research results. Ownership is traditionally understood as the main regulator of economic
relations. Ownership is usually associated with such categories as «property» and «right», which
raises a number of methodological issues arising from the formation of joint-stock companies’
ownership (hereinafter referred to as «JSC») and the rights of shareholders regarding the ownership.
Their resolution should be in several directions, one of which is property relations.

The following two basic concepts have remained for many centuries: «property — right»
and «property — function», i.e. ownership as complete, absolute, not limited by nobody and
nothing, or ownership as a good that simultaneously performs a specific function for both a person
and and for society in the whole — to meet certain needs. It is obvious that the current state of
social relations clearly indicates that the second concept is more acceptable and applied in practice
[1, p. 55—59; 2, p. 48—52]. Thus, ownership in the JSC as an economic category serves a certain
function, which assists it to become also a legal category. This function is to generate a large
amount of capital in the most profitable terms for all persons involved in this process, the conditions
for its maximum profitable use. If we talk about the ownership of the JSC, then it is formed by the
issue of shares — this is the difference between this organization and others. A company that is
interested in involving significant funds, conducts an open issue of shares, the proceeds of which
are accumulated for using in its business activities. There are also many other benefits of stock
ownership that make it really versatile and capable of being used wherever there is the need to
collect significant amounts of money and limit the scope of liability.

The interests of investing capital by various entities of market relations are embodied within
the structure of ownership in the JSC, which is characterized by the distribution of charter capital
into shares, to which the blocks of shares correspond. The latter belong to different categories of
shareholders. Thus, the capital of the JSC and the capital of its shareholders coincide, focusing on
those values that are attractive to each of them. For the JSC, it is funds received from the placement
of shares, and for shareholders — the shares themselves, which provide a set of rights for them [3,
p. 11]. Shareholders depending on the number of shares realize their aspirations related to the
volume of corporate rights. And vice versa, depending on the financial capabilities of a shareholder,
who has acquired a smaller or larger block of shares, he or she acquires access to management and
satisfies his or her property interest by receiving dividends or exchange rate difference from the sale
of shares at the stock market. In other words, shareholders, having different purpose, buy the
appropriate number (blocks) of shares. Therefore, there is a direct relationship between the structure
of stock ownership (that is, those who and to what extent formed the capital of the JSC) and the
corporate management, between ownership relations and corporate relations in the JSC. This
approach does not exclude any aspect of relationship with the shareholder’s participation — persons
who have invested their capital in the JSC through the acquisition of shares in the latter. Such
persons as shareholders both acquire the full range of options of the owner (the owner’s powers),
and the full range of those rights that are called corporate rights, and it is such a close and obvious
relationship that one should not even argue.

Thus, methodologically correct is the statement about the ownership structure, since the
status of corporate management depends on the distribution of the charter capital into the block of
shares, and therefore the income of the shareholders as owners, which the capital invested in the
joint-stock company brings to them. Such a vision facilitates in understanding the essence of the
whole complex of relations «corporate ownership — corporate management» [4, p. 8—36; 5, p.
240].

Domestic economic science has traditionally studies the so-called «stock ownership»
(«stock ownership form») [6; 7]. The legal literature does not use such a category, but even often
refuses to use the terminology, which refers to forms of ownership, although it is sometimes
preserved in the law. An example would be the norms regulating the organization of different forms
of ownership or the rights to property belonging to certain persons in different forms of
ownership.
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In order to gain a deeper understanding of the unlimited multiplicity of relationship, entered
by the owner and those qualities acquired by his right, to trace the alteration of objects of his right
and powers, it is necessary to combine, to connect separate abstractions in a certain way into a new
concept, that is, to synthesize all relationships into unified whole. This is exactly that happens,
when it comes to stock ownership in the context of JSC ownership and stockholders, which is the
synthesis of numerous relations with the realization of property, corporate and obligation rights.

Finally formulated concept, as a result is a kind of sum, a collection of different abstractions,
or abstract concepts that reflect certain qualities, sides and relationships of the subject matter. Such
a «deduced» concept arises from the consistent complementation and refinement, expansion and
synthesis of individual abstractions, reflecting the different sides and relationships between the
actions of specific individuals. Thus, there is a transition from individual abstractions to specific
concepts, which can be traced through the method of transition from abstract to concrete, the use of
which will help in the study of ownership relationship within JSC.

The essential value of stock ownership is: 1) in its designation as a accumulator of capital,
and so that the whole will be greater than the sum of its parts; 2) in the direct relationship with
corporate management [8, p. 18]; 3) in the high degree of profitability it provides; 4) in the mobility
of capital that is mobile as much as the stock market is mobile; 5) in the concentration of capital,
which allows to determine the directions of its application, and therefore the availability of products
and services and prices for them; 6) the economic component of corporate ownership grows into
social and political, since corporate capital addresses numerous social issues, including stability,
social guaranteeing, jobs, etc., and also determines the political situation in the country, including
the direct and indirect involvement of big business representatives in political life [5, p. 242—243].

If we proceed from the general idea about the ownership as a person’s right to a thing (Part 1
of the Art. 316 of the Civil Code of Ukraine), we can see from the first glance that there are no
grounds to argue about any particular features of this right in the JSC. The latter is the owner of the
enterprise (the only property complex), which he uses in the business activity for obtaining profit.
Probably that is the reason why the science holds the point of view that corporate property is a set
of real estate, property rights, works and services, information and technologies, intangible goods
and other parts of national wealth, the right to use, own, dispose of which belongs to a particular
corporation [9, p. 59]. However, it seems that such a definition is one-sided and does not take into
account the specifics inherent in joint-stock relations, where property relations refract, like in a
crystal. This definition does not take into account that there are such owners as shareholders.
Therefore, there is the need to distinguish between their rights as owners and the rights as the JSC
owner. Thus, the object of shareholders’ ownership is shares — securities that give shareholders the
right to part of the income from the entrepreneurial (and therefore profitable) activity of the JSC and
other property rights, as well as the right to participate in management. However, these securities
themselves do not provide any right to dispose even of that part of the property corresponding to the
nominal or market value of the security — the share. At the same time, the nominal right to
participate in the management can become a real opportunity only for those who were able to
concentrate a controlling stake. The one who succeeded in this process has considerable potential
for concentration of managerial power, and hence access to exercising authority over all assets of
the JSC.

The peculiarities of ownership relations that intersect with corporate relations become more
evident compared to private property. One of these peculiarities is that some private owners
(owners of a controlling stake) are able to dispose not only of their property and the income, but
also of someone else’s property — the property of the JSC, and in some sense — the property of
other participants. From this point of view, stock ownership acquires a kind of multiplicative private
property. In this case, the magnitude of the multiplier is inversely dependent on the proportion
formed by the controlling stake. Another its peculiarity is its associativity or generality of features.

Stock ownership is the property of many individuals and legal entities for a single
assignment process with unevenly distributed rights. Some individuals and legal entities have the
right to use the property, others — the right only to income (holders of preferred shares), others —
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the right to income and to participate in management (owners of ordinary shares). Certain
shareholders or their group may concentrate the rights conferring management power (through a
controlling stake). At the same time, all JSC participants in one way or another transfer the
management rights to a special body and special entities, which leads to the separation of the
function of management and the concentration of private power in the hands of managers in large
companies, especially with a scattered stake.

Therefore, unlike classical ownership relations the shareholder and the thing are separated in
the scheme of stock ownership relations. It is important to note that this fact detracts from the
understanding of stock ownership as a property right. The situation is different in regard to the
ownership relations in the JSC: instead of the property or other valuables transferred for payment,
the future shareholder receives not the owner’s powers, but corporate rights of property and non-
property character, but not the property that has materialized form.

In addition to indicated features of stock ownership, its direct management is essential.
Outside parties are vested powers to manage the capital, but those having experience in this area —
managers (officials of the JSC’ management bodies). Such a scheme of relations was the result of a
peculiar bargaining between the direct business activity of the owner with his responsibility for its
results and the removal of shareholders from it for the use of their capital. That is, shareholders only
receive benefits (in the form of dividends), but they are deprived of negatives, except for the risk of
non-profitable use of their capital until its loss [10, p. 32]. Accordingly, since property relations are
generally factual in the JSC, they become not subordinate to the general regulations on property
(above all, the provisions of the Civil Code of Ukraine), which place property within a clear
framework. Therefore, the property relations that are formed in the JSC do not fit the property law
relations.

Conclusions. Ownership of a joint-stock company as an economic category performs a
certain function, making it not only an economic category, but also a legal one. This function is to
generate a large amount of capital in the most profitable terms for all persons involved in this
process, in order its maximum profitable use. The category of «stock ownership» is used when
referring to the legal regime of ownership in a joint-stock company — the shareholders’ ownership
rights for the shares and ownership rights of a joint-stock company for property, which in their
exercise intersect and affect one another.

Perhaps, the most appropriate model that stock ownership tends for is confidential property,
ideology, and the practice of trusts. However, it is quite clear that its application in Ukraine in the
present state of legal regulation is hardly worth supporting.
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