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ABSTRACT

Oleksandr Kravchenko. Defenition of “confidential information of business” and
“confidential information about an individual”. The business of Ukraine needs reliable protection of
its commercially valuable information, namely confidential information (CI) of a business or trade secret
(TS), as well as separately confidential information (Cl) about an individual. This is especially important
when it comes to the protection of CI of a business or TS, or CI of a natural person during martial law in
Ukraine. For the present, businesses in Ukraine determine for themselves whether their commercially
valuable information will be TS or ClI, which is why it is proposed to distinguish between the concepts of
«ClI of business « and «CI about an individual». So far as different methods and means of protection and
regulatory protection are applied to Cl of business and CI of an individual, respectively.

After the investigation of our scientific research, we can state the following:

— it is necessary to distinguish between the concepts of «confidential information about an
individual « and «confidential information of business», since different methods of protection against the
leakage of such information and other threats must be used for each of them;

— taking into account the presence in the legal definition of CI of a legal entity, a certain
business may secrete its commercially valuable information under the label «Cl» or «TS». Therefore, it is
necessary to clearly distinguish the concept of «CI about an individual « and the concept of «Cl of
business» in order to improve the conceptual and categorical apparatus of the legislative framework of
Ukraine;

— CI of business is commercially valuable information in the field of business, which can
negatively affect the profit of a certain enterprise in case of its leakage. Today, an entrepreneur can secret his
commercially valuable information under the label «TS» or «Cl» (of course, you need to add business here);

— Cl about an individual is information about an individual (personal data, place of work, family
composition, etc.), business reputation, family secrets, and other information about an individual.

Keywords: confidential information of business, confidential information about an individual,
trade secret, commercial value, information, protection, security.
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CTAHOBJIEHHSA KOHIEMIIII 3JIOB’)KUBAHHSI
IMPABOM: BIIl CTAPOJABHbBOI'O PUMY
J0 XIX CTOPIYYA

3a3HaueHo, [0 MpoOJieMaTHKa 3JIOBXKHBAHHS IIPAaBOM Moyajia pO3MJIAAATHCS ILIe PUMCHKUMU
ropucTamMd. PUMCBKe TIpaBo I1i¢ HE 3HA€ CaMOTO TOHSATTS 3JIOBXKHUBAHHS MPABOM 1 He GopMyITroe 3a00poHy
3MOBKMUBAHHS TIPaBOM SK 3araJlbHAN NpHHOMN Tpasa. [li3Hime mpo (aKkTH pI3HUX 3JIOBXHUBAHb Y
PUMCBKOMY TIpaBi JOCTOBIPHO CBIigUaTh DKepelia MUCAaHOTO PHMCBHKOTO MpaBa. Emoxa OypiKyasHHX
peBoroLii ciyrye (OopMyBaHHIO KOHIIEHIIIT «3JIOBXKHBAHHS IIPaBOM» Y Cy4acHOMY PO3yMiHHI i 3HAXOAUTH
CBO€ BiOOpaKeHHsI HA HOPMaTHBHOMY piBHI. KaTeropist «37I0BKHBaHHS MPaBOMY 3HAHIUIA BiTOOpaKeHHS
y: cT. cT. 4, 11 [exnapauii npas moannu i rpomansauna (1789), [IpyccbkoMy 3eMcbkoMy yiokeHHi (1794),
CakcoHCcbKOMY 1MBiNbHOMY ynoxenHi (1863), LluButbHoMy ynoxenHi Himenpkoi immepii (1896),
[1IBefiapcbkoMy LUBiNBHOMY YiokeHHI (1907), HMBUIBHOMY 3aKOHOJABCTBI IHIINX KPATH.

Knwuosi cnosa: 3noexcusanus npaeom, Cmapooasuiti Pum, Hoeuil wac, HopmamugHo-
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IMocranoBka mpodseMu. B Xoxi iCTOpHYHOTO PO3BHUTKY CYCHIJILCTBA Ta HMPaBOBOI
CHCTEMH BHOKPEMIIIOETHCS JIEKIIbKa NEPioAiB, B IKUX 3a3HAYCHO BAXIIMBI 3MIHU Y CIIPHHHSTTI
Ta 3acTocyBaHHI mpaBa. OJHI€I0 3 KIIOYOBUX IPOOJEM € CTaHOBJICHHS KOHIEIIi
370BXMBaHHA TmpaBoM. Came pnociifpkeHHs ictopil (OopMyBaHHS KOHLEMNIIl 3JI0BXKHMBaHHS
MPaBOM JI03BOJISIE HAM 3PO3YMITH, SIK II€ SBHIIEC PO3BUBAIOCS IPOTATOM Hacy. 3HaHHS PO
iCTOpif0 Hagae KOHTEKCT UL PO3YMIHHSA CYy4acHOTO CTaHy IMPaBOBOI CHCTEMH Ta IpoOIeM,
MOB’s3aHUX 31 3JIOBKMBAaHHAM IpaBa. AHAJI3 €TaliB CTAHOBJICHHS KOHIENINi 3JIOBXHBaHHS
MPaBOM JI03BOJISIE€ BU3HAYUTH KIIOYOBI (PAaKTOPH, IO MPU3BOAMIN IO LBOTO SIBHIIA, a TAKOX
HOro HACHIOKM MU CYCINBCTBA, NPABONOPSAKY. 3HAHHSA IIPO 3JIOBKHBAHHS IIPaBOM Y
MHHYJIOMY CIYT'Y€ Ba)KJIMBOIO OCHOBOIO JUIi BAOCKOHAJIECHHS Cy4YacHHX MPAaBOBUX CHCTEM.
AKTHBHE BpaxyBaHHS ICTOPHYHOTO JIOCBiy MOXKE JOIIOMOITH Yy BH3HA4Y€HHI HEJONIKIB 1
BIPOBAPKEHH] €()EKTUBHUX MEXaHI3MIB KOHTPOJIIO Ta 3anoliraHHs noaionum suiiam. OTxe,
HarajJbHUM IMTaHHSM, IO TIOCTA€ Iepesl HAYKOBOIO CIIJIBHOTOIO, € JIOCHI/PKEHHS eTamiB
CTaHOBJICGHHsSI KOHIIETLII 3JI0BXXMBAaHHS IIPABOM Yy Pi3HI iCTOPHYHI NEpioad, BUOKPEMIICHHS
(axTopiB, 110 BIUIMBANIM Ha Leil mporec, po3poOka croco0iB YHUKHEHHS Ta KOHTPOJIO 3a
MOIOHUMHY 3JI0OBXKUBAaHHIMH B MaiiOyTHEOMY.

AHaniz my6aikamiii, B fAKHX 3aM04YaTKOBAHO BHpilleHHs Uiei mnpodeMu.
[IpoGmematuiii DOCTIMKEHHS 3JOBKUBAHHSA IIPABOM IPHCBAYCHO HAYKOBI OPOOKH HU3KH
JOCIITHUKIB. 30KpeMa, Iie ThTaHHs po3rsinand: A. AkimoBa, T. bposuenko, H. Bypomenceka,
H. T'apacumuyxk, . I'pena, P. Kamoxnmii, b. Kaprayx, H. Ky3unenosa, O. Minetnd, O. Porauy,
M. Py6amenko, O. Cgipin, A.Txauyk. BomnHouac ciim 3a3HauuTH, IO JOCIIIKCHHS
3JI0BXKMBaHHS NPaBOM BIiIOYBaJIOCS JIMIIE HAa TEOPETUYHOMY PiBHI, i3 BH3HAYEHHSIM HOTO
npupoau i ocobnmBocrel. [IuTaHHIO TEHE3W PO3BUTKY KaTeropii «3JIOBKMBAaHHsS IpaBa» B
ICTOPUYHOMY acIeKTi NPHUCBSIYEHO 3aMally KUIBKICTh HayKOBHX JIOCIIKCHb, II0 BU3HAYAE
NPOTAJIMHY OKPECIEHOr0 MHTaHHA 1 BHMAara€ IPOBEACHHS MOJAIBIINX KOMILIEKCHUX
JIOCTIIKCHB Y I[bOMY HATIPMI.

Mera cTaTrTi HOJIATaE B CUCTEMHOMY Ta TNIMOOKOMY NOCIHIIKEHHI iCTOpii pO3BUTKY
KOHIICTIIIIT 3JIOBKUBAaHHS TIIPAaBOM IMPOTATOM 3HAYYIIUX ICTOPHYHUX TEPiOAiB — BiX
CraponaBasoro Pumy mo XIX cromiTra.

Buknax ocHoBHoro martepiaiay. [IpaBo € BaXJIMBHM pETYJISTOPOM CYCHUIBHHX
BIIHOCHH Ta 0COOIMBUM (DEHOMEHOM CYCIIIJIBHOTO JKUTTSA, IO BH3HAYAE IPOCTIP JIOJCHKOT
cBOOOIIN, CTBOPIOE PeaybHI MOXIMBOCTI IJIS peaji3allii JIOJCHKOTO IMOTEHINay. 3 iHIIOTO
00Ky, IIpaBO BHCYBa€ BUMOTH O IOBEIIHKM CyO’€KTIB NpaBa, BU3HAYaE€ Mipy FOPHIUYHOT
BIAMOBIJAJILHOCTI 32 MOPYIIEHHS [IPaBOBHX IMPHITUCIB. Y TaKOMY acleKTi BapTO PO3IJISHYTH
npoOJIEeMaTHKY 3JIOBKUBAHHS IIPABOM, OCKUIBKH MMOLUTUPEHUMH CTAIOTh BUIIAJIKK HOTO BUSBY Ha
pi3HMX piBHIX (yHKUIOHYBaHHA mpaBa [3, c.23]. IIpote 3 MeTOH ONaHyBaHHS CYTHOCTI
KaTeropii «3JI0BKUBAHHS [TPABOMY CITiJ] TOCTIANTH ii ICTOPUYHY CKIIAT0BY.

JI. llanenko 3a3Hauae, mO TMpoOieMa 3JOBKHUBAHHS IMPaBOM, SK 1 Tpobiema
KBaJiQiKkaIil MOBEIIHKH, € OTHICI0 3 HAHOUIBII aKTyalbHUX HE JIUIIEC B €NOXY CYYacHOCTI 1 He
aumie s Hamoi JepkaBu. OKpeclieHI NMUTaHHS PO3NIAAINCS IIe HEepIIMMU PUMCHKUMHU
fopucramu. He3Baxaroum Ha Te, [0 PUMCBKE TIPaBoO HE ONEPyBaJo Oe3MocepesHb0 TEPMiHOM
«3IIOBKMBaHHS TPaBOM» i Iel TepMiH He OyB 3aKkpilUicHHH Oe3mocepenHhO B HOro HOpMax,
CJIii BM3HATH, IO CBOIM BHHHMKHEHHSAM JOCIi/DKyBaHa IIpaBOBa KarTeropis 3000B’s3aHa
HacamIiepes; puMcbKoMy mpaBy. [Ippdomy Bxke TOAi MOXKHa OyJIO TIOMITHUTH IOCHTH BEIHKY
PI3HOMAHITHICTh MPUKIIAMIB 37T0BKHBaHb [7, ¢. 29-30]. V 3B’S3Ky 3 MM BHBYCHHS MOJIOKEHb
PUMCBHKOTO TIpaBa Majo Ha MeTi MepefoBCiM OOIPYHTYBaTH TOYKY 30py, 3TiIHO 3 SKOK B
HaliJaBHili yacu cBo0o/ia cy0’ekTa B KOPUCTYBaHHI CBOIMH NpaBaMu Mifisirajia 00MeXeHHIO
y BUHATKOBHX BHmaakax [1, c. 13].

SIK BiA3HAYAIOTH JOCIIAHUKKH PUMCBHKOTO TpaBa, CIIOYATKy JisiB OPUHIUI «qui jure
suo utitur, nemini facit iniuriam» (3 mat. «xTo 3AifiCHIOE CBOE TPaBO, TO¥ HE YTHCKA€E MpaB
IHIIUX»). AJe TpamsuIucs BUNAIKHM, KOJIHM 3/iMCHEHHS OCO00I0 HaleXHOro iif mpasa
CYNPOBO/DKYBAJIOCH YMHCHHMM 3aBJIaHHSIM IIKOJM TpaBaM Ta IHTepecaM IiHIIMX ocib; Toxi
3’SIBJISIETHCSI IOHSTTS «370BXUBaHHs paBoMy. «nullus videtur dolo facere, qui jure suo utitur»
(«HIXTO He BBaXKAETHCS TAKUM, L0 BYMHSIE MPOTHIIPABHO, SKIIO BiH KOPUCTYETHCS CBOIM
npaBom» [7, c. 29-30]; «summum ius — summa injuzia» («mpaBo, moBexeHe 1o abcypna, —
HecnpaseuIMBe mpasoy) [8, ¢. 31].

Y HayKoOBi#l JiTepaTypi HaroJomyBalocs, MmO MpobjemMa 3JI0BXKUBAaHHS TPABOM Yy
PUMCBKOMY TIpaBi iCHye JWiie sK MpoOiieMa BUPIMIEHHS OKPEMHX BHKIIOYHHX 33 CBOIM
XapaKkTepoM BUIaKiB. PUMCbKe IpaBo Ilie He 3HA€ CaMOTO MOHSITTS 3JI0BXXKUBAHHS IIPABOM 1 He
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(hopmyioe 3a60pOHY 3TOBXKMBAHHS [TPABOM SIK 3arajibHAM ITPUHIIKI [TpaBa.

3rifiHo 3 TaBHHOPHMCBHKHM IIPaBOM y MEXax HaJIlaHOTO KOXHiH 0co0i cy0’€eKTHBHOTO
npaBa 1 (izuyHa ocoba Moria BUMHATH OYAb-sKi Nii, HaBITh SKIIO BOHU OYJIM Ha IUKOIY
iHmuM. Onpa3y 3a3HauyMMoO, IO M 3AIHCHEHHSIM NpaBa PUMCBKE IIPAaBO PO3YMLIO BUYMHEHHS
YIOBHOBXCHUM CyO’€KTOM JMil, IO MarOTh HAa METi K 3aJ0BOJICHHS HOTO MPAaKTHIHHUX
iHTepeciB, Tak i MPOTHIIO MOPYIICHHIO ITUX HpaB i3 60Ky TpeTix ocib. [IpakTidaHo 11ei cy0d’eKT
mpaBa HE HIC NPH MBOMY JKOTHOI BimmoBimampHOCTI [1, c. 13]. 3 mporo mpuBOmy HesKi
JOCTITHUKU BKa3yBajH, II0 PHMCHKI IOPHCTH TIPHHHSIM ier0 Oe3BiAMOBINATBHOCTI Mig Yac
BUKOPUCTAHHS TIPaBa. IxHiit mormsi mossiras y TOMY, IO [ii, 371 {CHeH] BiAMIOBIAHO IO 3aKOHY,
He MOKYTh TATHYTH 3a CO00I0 BUMOTY ITPO KOMIIEHCAIlifo 30uTKiB [1, c. 14].

3a 3arajJbHUM TIPaBWIOM, Y PUMCBKOMY IpaBi [isiB NPHHIMIT 0E3MEXHOi CBOOOAM
npaBozificHeHHs. HeraTuBHI HacmiAKu KOPUCTYBaHHS 0COOOI0 CBOIM ITPaBOM JJIsI TPETIX 0cCiO0,
HAaBiTh SIKIO BOHO IOJISITAJIO Y 3HHUIICHHI ()aKTUYHOTO CTaHy, 3 SKOTO Lii 0COOM MaJIM KOPHUCTbD,
abo B 3amopmisiHHI iM mKoni, mo OyJ0 3HA4YHO OLIBLIOI MOPIBHAHO 3 OTPUMYBaHOIO
YIIOBHOB&XCHUM CY0’ €KTOM KOPHCTIO, He Oynu 3a mpaBoM [laBHboro Pumy mincraBoro uist
BU3HAHHS TaKHX Aill IPABOIOPYIICHHSM.

VY NaBHBOPHMCHKOMY TpaBi TifB TaKWil TPHHIMMIT: «(ui jure Suo utitur, neminem
laedity, TOO6TO «TO#, XTO KOPHCTYETBCS CBOIM TIPaBOM, HIKOMY He 3aBra€ mkomu». lleit
NPHUHIMI, BUBEIACHHH i3 PHUMCBHKOIO 3aKOHOJABCTBA 1 IIPOMOB PHMCBKHX OPHCTIB Ta
chopMyIbOBaHMI Ti3HIIIE IOPUCIPYACHIIEIO SK 3arajlbHAN NPUHINI, BiToOpa)kae CyTHICTH
PaboBIACHHUIBKOTO YCTPOIO, KOJM BCS BIAJa Ta HEOOMEXKEHICTh Y KOPUCTYBaHHI IpaBaMu
HaJaBajucs padOBIacCHUKaM. A OTXKe, 1Ie 03Ha4ajo, IO 3PEIITO0 3JI0BXHMBAaHHS MPAaBOM HE
icHye. BogHouac, He3Bakaroud Ha Te, IO CAMOIO TEPMiHA «3JIOBKMBAaHHS IpaBomM» abo
NOAIOHOTO 10 HBOTO JABHBOPUMCBHKI IOPUCTH He CGHOPMYIIOBAalM, Yy iXHIX Hpausx MOXKHA
HATPalUTH Ha TPHUKIAAU AisHb, KOTPI 32 3MICTOM € 3JIOBXKMBaHHSM NPABOM, a BUMHEHHs 1X
TATJIO BiANOBiAHI MpaBoBi Haciaku [1, c. 14].

Takok y pHMCbKOMY TpaBi, 3 METOI0 [OCATHEHHs OanaHcy MiX IHTepecaMu
CYCIIBCTBA, MOPAIBHUMH HOPMaMH, PENiriiHUMH NPUHLIMIIAMH TOLIO, BCTAHOBIIOBAIUCS
OOMeXeHHs U1l boro mpasa. Lle O0yino o6yMOBICHO THM, IO OE3KOHTPOJIbHE KOPUCTYBaHHS
CyO’€KTHBHMMH IIpaBaMH MpPU3BOAWIIO A0 IEBHUX HeCTad, OOMEXeHb 1 HaBiTh NPAMHX
MIKIIIMBUX HACTIAKIB I IHIIMX wWieHiB cycminscTBa [1, c. 14]. BomHowac mociimHUKH
3ayBaXXylOTh, LI0 3 ODSIAY Ha NPUHIUI HEOOMEKCHOTO KOPHCTYBAaHHS IPABOM 3aBXKAU
BHHHUKAJIM 0COOIMBO rocTpi Ta 6omroui yeknagaeHHs [1, c. 14].

ITi3nitme puMIISTHA Taki TisTHHS MOYand Ha3uBaTh «mukaHa» (Chikane). Ocmucnenns
CYNEepeyHOCTi, W0 CKJIalacss MDK HPUHLUIIOBUM IIOJIOKEHHSIM 1 MPAKTUKOI 31HCHEHHS
Cy0’€KTMBHHX IIpaB, J1aJI0 3MOT'Y PHUMCBKUM IOPDHUCTaM [iHTH BHCHOBKY PO HEOOXIiIHICTH
Y4acTKOBOi 3a00pOHM MisiHb, 110 (OPMAIBHO BIANOBIAAIOTH Mipi NPABOBOrO IMaHYBaHHS
cy6’exra (Cy0’€KTUBHOMY TIpaBy), aje He CIyKaTh 3aJ0BOJICHHIO )KOJHUX ioro intepecis. Lle
Brinuiocs y Bimomiit dopmyri «malitis non est indulgendumy, mo o3Hauae «3710BXHUBaHHS
Herpoctume» [1, c. 14].

Tak, y Tas moxkHa npoumrtatu «male nostro jure uti non debemus»; ado «malitiis
indulgen dumnon est». Maetbcs mpo 3710BKMBAHHS MOBHOBAXKEHHSMH TOCIONAPEM CTOCOBHO
paba. 30kpemMa, 3aKpilUICHO: «HE IO3BOJSIETBCS 3aHAATO XKOPCTOKO OOXOAWTHCS 31 CBOIMHU
pabamu Oe3 3aKOHHOI IPUYKUHU» — 1 Jalli: «y BUIAIKYy, KON O KOPCTOKICTh MaHiB BUSBUIACS
HECTEpIIHOI, iX MOTPIOHO NPUMYIIYBaTH MPOJIAaBaTh CBOiX pabiB B iHII pykH. I Te, i iHIIe 1O
CNIPaBeIUTMBOCTI, /)K€ MU HE TIOBHHHI 3I0OBXKHUBATH HAJAHUM HaM mpaBom» [1, c. 14].

ITpo ¢axTu pi3HMX 370BXKHMBaHb Y PUMCBHKOMY MpaBi JOCTOBIPHO CBiIYaTh JKepeia
MKCAHOT0 PUMCHKOTO Tipasa [4, ¢. 31]. 3akoHom KOcTuHiaHa, HaTpUKIIa, BIACHUKAM MiChKHX
ninsiHok y KoHctanTrHOMNo OyIio 3a00poHeHO Oy/yBaTu BUCOKI CTiHH, SKIIO BOHH POOWIIH 1€
JIMIIE IS TOTO, MI00 MO030aBUTH IHIIMX BIIACHHKIB MOPCHKOI manopamu. CX0i 3a00pOHU
MAaJIK MicIIe i B MiCIIeBUX OyAiBEIbHUX CTaTyTaX PUMCHKHX CIUTBHOT, Y TOMY YHCII ¥ Taki, 1o
3aXHUIIAI0Th iHTEpECH CYCiiB MIoa0 WKimuBHX 3a0yaoB [1, c. 14].

MoskHa CTBEPJUKYBATH, 1110 BUBYECHHS 3JI0BXHBaHHS 1paBoM y CraponaBHboMy Pumi
PO3KpHBaE CKJIQJIHUH OalaHCc MiX OE3MEXHOI0 CBOOOI0I0 CY0’ EKTHBHHX NpaB i HEOOXIIHICTIO
0OMEXeHb 13 METOI YHMKHEHHS HEraTMBHHUX HACIiJKIB JUIA CYCHiJIbcTBA. PUMCBHKI ropuctn
BPaxOBYB&JIM DPI3HOMAHITHI AacCHEeKTH, TakKi SK Mopaib, PENiriiHi NpUHOMIN W iHTepech
rPOMAJICBKOCTI, BCTAQHOBJIIOIOYM OOMEXKEHHsI Juisi 3a0e3ledeHHs CHpaBeUIMBOrO  Ta
TapMOHIHHOTO (YHKI[IOHYBaHHS TPaBOBOi CHUCTEMH. PO3BHTOK KOHIEMIIA YIpaBIiHHS
npaBamu y CraponaBHboMy Pumi BH3Ha4aB Ba)JIMBI NPUHLIMINN, 1O Mald BIUIMB Ha

ISSN 2078-3566 31



Hayxkoeuii ¢icnuk JI/IYBC. 2023. Cneyianvhuii gunyck Ne 2

NOAAJBIIMKA PO3BUTOK NPABOBUX TPAAMLIA. 3JI0BXKMBaHHS IPaBOM CTaBajO BaXKJIMBUM
aCIIEKTOM, 10 CcIpuUsB (OPMYBaHHIO OajJaHCy MK 1HIMBIIyalbHHUMHU MPABaMH Ta 3arajJbHUMHU
IHTepecaMu CYyCIiJbCTBA, HABOJSYM HA PO3YMIiHHS HEOOXiTHOCTI OOMEKEHb AJIS JOCSTHCHHS
CIPaBeUIMBOCTI Ta CTAOUIBHOCTI, OJHAK Ha HOPMAaTHBHOMY DiBHI BiH Mai)ke HE B)KUBAaBCH,
pPO3BHBAIOYNCh HA [IOYATKy JIMIIE Ha IOKTPHHAIGHOMY piBHI, (OPMYIOYH FOPUIUYHY
TEPMiHOJIOTIIO.

Taka cama cutyarist cKIagaiack y cepeIHbOBIUHIN €Bpomi, e cyau abo IpaBoBi aKTH
3a00pOHSUTH 3JTOBXKHUBAHHS IIPABOM JIMIIE B OKpeMux Bumankax [1, c. 14; 5]. He3axaroun Ha Te,
IO caMe TOHATTS 3JI0BXKMBAHHS MPAaBOM HE 3HAWIIIIO CBOTO 3aKPIIIEHHS B PHMCBHKOMY IIpaBi,
imei, mo OynM 3aKiajieHi PUMCHKIMH IOPHCTAMH INOJO iCHYBaHHA ()CHOMEHA 3JI0BKHBAHHS
MPaBOM, 3HAHIIIIIM CBOE BiZJOOpaXEHHS B IIMBUILHOMY 3aKOHO/IaBCTBI HU3KM KpaiH.

Enoxy Oypkya3nux pesoironiii HoBoro 4acy MoxHa BBa)aTH 1nepio oM GpopMyBaHHs
3a3Ha4eHol KOHIeNMii B 1i CyyacHOMY pO3yMiHHIi, BKJIIOYHO 31 BBEACHHSM Y IOPUAWYHHHA
JIEKCUKOH BIIMOBIAHNX IOPUANYHUX TEPMiHIB (IIMKaHA, 37T0BXKUBAHH).

VYrepuie 3akpiluleHHS NPHUHIMITY 3a00pOHM 3JIOBXKMBAHHS MPaBOM 3 SBUIOCST Yy
Opanrii B enmoxy ®@paniy3pkoi pesomonii. Ctatts 4 [lexnapaii mpaB JIOAWHHA 1 TpoMaassHAHA
1789 p. (mami — [exmapamisi) BcTraHOBIIOBaNA: «CBOOOAA MOJATAE B MOMIIMBOCTI pOOUTH BCe,
IO HE INKOJUThH IHIIOMY: OTXE, 3MIHCHEHHS IPHUPOJHHUX IIPaB KOXKHOI JIOJUHHA OOMEXEHO
JWIIE TUMH MEXaMH, SKi 3a0€3MedyloTh IHIIMM WICHAM CYCIHIJIbCTBA KOPHCTYBAaHHS THUMH
caMHMH TipaBaMu. Mexi 1i MOXKYTh OyTH BH3HadeHi TUTbkH 3akoHOMY». CtatTs 11 Hdexmaparmii
3aKpilUIoBaia HaHBaXIUBIMMKA MpuHOKN: «BibHE BHUCIOBIIOBAHHS JTyMOK Ta TOYOK 30Dy €
OMHUMHM 3 HAWUIHHIIIMX 0paB JIIOJUHH; TOMY KOXEH TPOMAJIsSHMH MOXE BIIBHO
BHUCJIOBJIIOBATHCS, TUCATH, IPYKYBaTH, BiJIOBIIAI0YHN JIMIIE 32 3JI0BXXMBAHHS 11i€10 cBOOOI0I0
y BUIaJKaX, epe10adeHUuX 3aKOHOM.

HactymHuM  3akpimieHHSIM OpPUHLUIYY 3a0OpOHM  3JI0BXKMBAHHSA IPaBOM Ha
KOHCTHTYLiITHOMY piBHI OyIno [Tpyckke 3emcbke Yioxenus 1794 p. (nani — YinoxeHHs), KOTpe
BCTaHOBWJIO 3a00pOHY IIMKAaHM SIK OnHIET 3 (OpM 3JIOBXKUBAHHS NPaBOM, THM CaMHUM
3poOMBIIM BIUIMB HA TOAANBIIMN PO3BHTOK KOHLEMIII 3JIOBXMBAHHS IIPAaBOM y TPaBOBIH
Haymi. Tak, y maparpadi 28 YII0oKeHHS IIOIO 3JIOBKMBAHHS BIIACHICTIO BKa3yBaoCS: «Take
KOPHCTYBaHHS BIIACHICTIO, $IK€, 3a CBOEIO CYTTIO, MOXE MAaTH BHKIIOYHO JIMIIE TE
MpU3HAYCHHS, MO0 3amoIisITH KOMY-HeOyIOb HempHeMHICTHY». Y maparpagi 37 Turymy 6
VYII0)KeHHS SIK 3JIOBKMBAHHS MPAaBOM 3a3HAYANIOCH, 110 HETMPABOMIPHOIO € IMOBEAiHKa 0coOwH,
KOTpa «3 0aratb0oX CHOCOOIB MpaBopeatizaiii... YMHCHO, 3 HaMipoM 3amoJisTH IIKOIU
OMMKHROMY BHOHMpaa Il OCTAHHBOTO HIKIITUBHEA CIIOCIO.

B YnoxenHi Bnepie Oyso BCTAaHOBIICHO ITOKapaHHs 3a 3J0BXUBaHHS npaBoM. Tak, y
naparpadax 72 ta 107 YioxkeHHst Oyiia BU3HAYCHA BIAMOBIAAIbHICTh 3 3JI0BKHUBAHHS IPABOM,
IO ToJisirana B 1Mo30aBJieHHI NMPUBLIEIB, BUKOPUCTAHUX Ha IIKOIY JepkaBi abo rpomaisH, i
BIJIIKOAYBaHHI 3amofisHuX 30uTKiB. Ilojanbille HOPMATHBHE 3aKpPIIJICHHSA 3a00pPOHHU
3TIOBXKUBAHHS TIPaBOM 3HAWIIO CBOE€ BimoOpaxeHHs B LluBinpHOMY ymoxxeHHI HimeudnHuM
1896 p. (mami — LIYH). A came, BigmoBimHO mo maparpady 226 LIYH: «He momyckaerbcs
3MIACHEHHS IpaBa, SIKIIO METOK TAaKOTO 3IIHCHEHHS MOXKe OyTH TiIBKU 3alOIisTHHS IIKOTU
iHImoMy». BrpoBa/pkeHHS NpPUHIWIY 3a00pOHM 3JIOBXXMBAHHS IIPaBOM Y 3aKOHOJABCTBO
CIPUYMHWIIO NOSBY HEBHM3HAYEHOCTI 11010 BCTAHOBJICHHS MEX JJOOPOCOBICHOTO BUKOPHCTaHHS
npasa Ta Horo 37oBxuBanHs [2, ¢. 31].

Ha mizcrai 3xiiicHeHOTO aHaji3y JaBHBOPUMCBKOTO Ta €BPOINEHCHKOro MpaBa MOXHA
Jiiiti BUCHOBKY, 0 y XVIII-XIX cT. cT. mpakTU4HO BCi NMPaBOBi CUCTEMH B MeXax POMaHO-
repMaHChKOI MpaBoOBOi CiM’1 BU3HABAJIM HENPUITYCTHMICTh 3JIOBXXMBAaHHS NpaBoM [6, c. 35], 1o
3HAWILIO BifIOOpaXKeHHs, 30KpeMa, 1 B cynoBiii npaktuui ®panuii, [IpyccbkoMy 3eMcbkOMY
ynoxenHi (1794), CakcoHcbkoMy HUBUIBHOMY yioxkeHHi (1863), LluBinmbHOMY  yiioKeHHI
Himeupkoi immepii (1896), IlBeiiuapcbkomy IuBiibHOMY yioxeHHi (1907), uuBiibHOMY
3aKOHOJIABCTBI IHIHX KpaiH. OTke, MOxHA cTBepKyBaTH: 10 X VIII cT. KaTeropist 30BKUBAHHS
NpaBOM CTaja BiZloMa SIK €BPONEHCHKIH NMpaBOBiH JOKTPHHI, TakK 1 3aKOHOIABCTBY. OCTaHHE
IpsIMO 3200POHSLIO 3JI0BKMBAHHS IIPABOM, HE BUOKPEMITIOIOUH HOT0 OKpeMHUX GopM.

HaifontuManpHile BH3HAUEHHS 3JIOBXKHBAHHS IIpaBOM Oyno c(hopMyJbOBaHE Y
HusineHoMmy ynoxkenHi Himeupkoi imnepii 1896 poky. Lle mos’si3aHe nepeqoBCiM i3 THUM, 10
HiMenbki fopucti XIX cT. po3poOnim IpyHTOBHE BUEHHS PO 3JTOBKHMBaHHS mpaBoM. OKpim
TOro, mie paHime 3a00poHa 3JTOBKHMBAaHHS INpaBoM Oyina Bu3HaHa B HimeudwHi HOpPMOIO
3araJlbHOTO TIpaBa, NI TepeadadeHo cBoi MeToau OOpoThOM 3 TMPOSBAMH I[OTO SBHUINA!
CYIIOBUH TI030B MPO 3a3/dajierifh HeIoOpOCOBICHE MOJaHHS TO30BY. Sk yke 3a3Hauanocs,
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naparpa¢ 226 Himenpkoro ynoxeHHst nporonomysas: «He nomyckaerbes 31iliCHEHHS TpaBa,
SIKIIIO METOIO TAKOT'0 311HCHEHHs MOXKe OyTH TIJIbKH 3aIIO{iTHHS KO IHIIOMY .

Teopis 37I0BKUBaHHA NIPaBOM BHUHUKIIA y (dpaHIy3bKii HayIi
BHYTpilIHbOAEpKaBHOro mpaBa B cepeauHi XIX cr. B ymoBax mnaHyBaHHS B Hayli
MDKHapOAHOTO IIPaBa MUBLUTICTUYHMX KOHIIEIIIiI MIXXHAPOJHOI BiATIOBIadbHOCTI AepykaB Oyiio
3IiHCHEHO cIpoOy BBECTH B HOTO apceHall i KaTeTOopito 3J0BKHBAHHSA MPaBOM. [IpHXUIBHUKH
3aCTOCYBaHHS TEOPii 3I0BXUBAaHHS MPABOM YacTO BUKOPHUCTOBYBAJIM apr'yMEHT TIPO T€, IO Is
Teopis 3HAWIUIA CBOE Micle y BHYTPIIIHBOJEPKaBHOMY IIpaBi i CIpsAMOBaHAa IPOTH imei
abCONIOTHOTO cyBepeHiTeTy. [IpwHIOWN, mo 3a00poHS€ 3TOBKHBATH IMPAaBOM, IEsAKi BUEHI
(mampukinaz, ¢hpaHiry3pKuil gocuigauk Tpidy) HaBITH HA3WBAIH cepell 3aTaJbHUX IMPUHIHUIIB Y
MixHapogHOMY Tipasi [1, c. 14].

Orxe, XIX cr. 3HaMEHye BHXiJ IHCTUTYTY 3JIOBXXHMBAaHHS MPAaBOM 32 MEXI MEBHOT
KpaiHH 1 mepexin Horo y MikHapoaHy rutounmHy. Tak, 3’sBuBmuck y CraposaBHpoMy Pumi Ha
JOKTPUHAJIBHOMY DIBHI, 3 YacoM 3JIOBKMBAaHHs IPAaBOM 3HaXOIUTh CBO€ BiOOpa)KCHHS He
JMIIE Ha PiBHI HAIIIOHAJILHOTO 3aKOHOJABCTBA, a U BUXOAUTH 33 OTO MEXi.

BucnoBkn. [linOuBaroun miACyMKH, CIiI 3a3HAYUTH, IO CTAHOBJICHHS IHCTUTYTY
3JI0BXKMBAHHS IIPAaBOM BUSBIISE BaXIUBHH acTeKT Y PO3BUTKY IPABOBOI TEOPii Ta NMPAKTHKH.
AHai3yl0Un TUHAMIKY PO3BHTKY HBOTO iHCTHUTYTY IMPOTATOM 3HAYHOTO MPOMDKKY B icTOpIi,
MOXHA MIPOCTEKHUTH, K CYCIIUIBCTBO PEaryBajio Ha BUKIHMKH CBO€I €MOXH Ta SK 3MiHIOBAJIHCS
iAX0au 0 OalaHCy MiX IHIUBIAYaIHUME CBOOOIAMH Ta TPOMAJICEKUMH iHTEPECaMH.

3apomKEeHHs. IHCTUTYTY 3JIOBXKMBAaHHS MPaBOM BigOyBalocs Ha IOKTPHHATLHOMY
piBHI. PHMCBKI fOpUCTHM BKe B paHHI TEpioAM PO3BUTKY IpaBa YCBIIOMIIIOBAIH, IO
HEOOME)KeHEe KOPHCTYBaHHS IpaBaMH MOXKE IPU3BECTH JO HETaTHMBHUX HACHIJIKIB s
TPOMAJICBKOCTI Ta TOPYIINTH COIlanbHuil mopsmok. [lpuHimm «Suum cuique tribuerey
(«xoxHOMY BifmaiiTe foro») BimoOpaxaB OaxkaHHS 3a0e3MCUMTH KOXKHiH 0cobi 1i mpaBa, aine
BOJHOYAC BH3HABaB HEOOXIIHICTH BCTAHOBJICHHS MEX, 3a SIKUMH MOIJIM IepeBa)KaTH BUILI
iHTepeCH  COUTbHOTH. JIOKTpUHANbHI HOPMH, 1[I0  3alpPOBADKYBAIUCS  IOPUCTAMU
CraponaBHporo PuMy, IHTErpyloThcs y 3aKOHOAABCTBO, OJHAK BOHHM OINEPYIOTH JIMINE
[UBIJIBHAM 3aKOHO/IaBCTBOM.

VY nmopaipmIoMy iHCTUTYT 3JI0BKUBaHHA MIPaBOM HAOyBaB HOBUX PO3MIpIB i cenu@iku
y 3B’S3KY i3 COIiabHUMH, €KOHOMIYHHMH Ta TOJITHYHHMHU TpaHchopmarismMu. B mimomy
XVII cr. BU3HaYao mepexig Bif (eOJalbHOTO TMOPSAAKY IO MOICPHOTO CYCIIbCTBA, a
IHCTUTYT 3JIOB)KMBaHHS NPaBOM HaOyBaB HOBHX (DOPM Ta BU3HAUCHB.

VY XIX cT. criocTepiraetbcs akTHUBi3allisi OOIPYHTYBaHHs Ta BU3HAYEHHs HOPM IpaBa,
IO BiMOMBAETHCS y BEJIMKIN KITBKOCTI MPABOBUX aKTiB Ta HAYKOBUX Ipailb TOro yacy. OaHak
BOJIHOYAC PO3BMBAETHCS 1 IHCTHTYT 3JIOBXMBAaHHS INpaBoM. Tak, Ha IOKTPUHAJIBHOMY 1
HOPMATHBHOMY PIBHSX YK€ HAJalOThCSA OUTBII TOYHI U OOrpYHTOBaHI BH3HAYCHHS il
KaTeropii, 0 y MoJajibllIiOMy CTAlOTh IIAIPYHTSIM CYYaCHUX HayKOBHUX JIOCIHIIKEHb. 3arajioMm
CTAaHOBJIEHHS 1HCTUTYTY 3JIOBKMBAHHS IPAaBOM € BAXIMBHM acIEKTOM PO3BHTKY IPaBOBOI
CHUCTEMH Ta CYCIJIbCTBA B IJIOMYy. PO3yMiHHS HOro JWHAMIKH Ta OCOOIMBOCTEH MOKe
CIIPHATH BJOCKOHAJICHHIO IIPABOBUX MEXaHI3MiB.
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ABSTRACT

Viktor Lazariev. Evolution of the concept of abuse of law: from Ancient Rome to the
nineteenth century. The study notes that the problem of abuse of law is an urgent issue of both the
present and the past. The first lawyers began to consider the issue of abuse of law. The emergence of the
category of «abuse of law» arose at the doctrinal level and was not reflected at the regulatory level.
Roman law did not yet know the very concept of abuse of power and did not formulate the prohibition of
abuse of power as a general principle of law. Roman lawyers accepted the idea of irresponsibility in the
use of law.

It is established that over time, as early as the sixth century, the category of «abuse of law»
begins to be traced in the sources of written Roman law. The development of the concepts of rights
management in ancient Rome determined important principles which had an impact on the further
development of legal traditions. The abuse of law was an important aspect that contributed to the
formation of a balance between individual rights and the general interests of society.

The author emphasizes that in the eighteenth and nineteenth centuries, virtually all legal
systems within the Romano-Germanic legal family recognised the inadmissibility of abuse of law. Thus,
the category of «abuse of lawy is reflected in Articles 4 and 11 of the Declaration of the Rights of Man
and of the Citizen (1789), the Prussian Zemstvo (1794), the Saxon Civil Code (1863), the Civil Code of
the German Empire (1896), the Swiss Civil Code (1907), and civil legislation of other countries. The
category of abuse of law has become known to both European legal doctrine and legislation.

The author concludes that the establishment of the institution of abuse of law is an important
aspect of the development of the legal system and society as a whole. Understanding its dynamics and
features may contribute to the improvement of legal mechanisms.

Keywords: abuse of law, Ancient Rome, Modern times, legal act, legislation, science, doctrinal
norms, bourgeois revolutions.
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