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3B’I3KHU TOL10). Y NCUXO0JIOr{YHOMY IJIaHi JOMallHil apeluT € 6e3yMoB-
HO MO3UTHUBHUM 3ax0/I0M, OCKIJIbKA 3araJibHOBiIOMUM TOH QakT, 110
ocobu, [ki «BigBigau» Ti cami ciifyi isonsaTOpHU, NEBHOIO MipOIO CXU-
JIbHI 10 IOBTOPHOI'0 BYMHEHHA IpaBoNopyleHsb [3, ¢. 23-29]. ¥V Ha-
LUIOMY X BUNAJKY Miflo3poBaHUN (06BUHYBaueHUil) nepebyBaTUMe y
3BUYHI A5 cebe 06CTaHOBLi: 6€3 3a00POHM Ha CHIJIKYBaHHS, 3aHATTS
CIIOPTOM, KOPUCTYBAHHS TEXHIKOIO TOLIO.

TakuM 4YUHOM, AOMAUIHIM apelT — 6iJbll TyMaHHUH 3a061KHUN
3axif, mopiBHSAAHO 3 TPUMAHHSAM IIiJ BapTolo, i HOro 3ampoBaKeHHS 3
MeTOl0 3MeHIIEeHHS KiJIbKOCTI NMopyllleHb NpaB JIIOWHMY, AOMYyLeHUX
NpY TPUMaHHI MiJ BapToOlo, Ha 10 EBpONENChKUM CyJ, 3 NIpaB JIIOJUHU
3BepTa€ yBary y CBOIX pillleHHSX, € IPOTPECUBHUM [JI1 YKPaiHCbKOIO
KpPUMiHa/JIbHOI'0 IPOLeCya/IbHOT'0 3aKOHO/JaBCTBA.

Cnucok 6i6miorpadgiyanx mocuians: 1. Binerymmucbkuii M. A,
Jlixonerosa 0. A. /lo nuTaHHA 3aCTOCYBaHHSA JJOMAallHbOTO apellTy AK 3a-
no6iXHOro 3axoAy BifnoBigHO A0 KpuMiHaibHOTO mpoliecyaJbHOro Koje-
Kcy Ykpainu. Adsokam. 2012. Ne 11 (146). C. 9-13. 2. KyuuHcbka O. I1. Jo-
MallHil apellT fK 3amoODKHUM 3axii B KpUMiHaJbHO-NIPOLleCyaJbHOMY
3akoHoAaBCTBi. Adgokam. 2010. Ne 7 (118). C. 17-19. 3. ®apunHuk B. L.
JloMalHil apelwiT - ajJbTepHATHBA TPUMaHHA niA BapTo. HOpuduuHull
gicHuk Ykpainu. 2012. Ne 25. C. 23-29.

Odepscaro 19.10.2019

V]IK 343.122(477)

Ipuna OsiekciiBHa HEYA€EBA,

guK/naday kagedpu KpuMiHabHO20 npoyecy

ma opzamizayii docydosozo caidcmsa gakyasmemy Ne 1
Xapkiecbko20 HayioHa/bHO20 yHIgepcumemy HympiwHIX cnpas

INPOBJIEMHI IIMTAHHA 3AJTYYEHHA 3AKOHHOT'O
INPEACTABHUKA HEITIOBHOJIITHBOTO IIIA03PIOBAHOT'O
Y KPUMIHAJIbBHOMY INPOBA/IXKEHHI

CrarTero 3 KonctuTynil YkpaiHy 3a3HadyeHO — JIIOAUHA, 11 )KUTTA |
3/10pPOB’sl, YECTh i TiAHICTh, HEJOTOPKAHHICTD i 6e3MeKa BU3HAIOTLCS B
YkpaiHi HaliBUILOW0O colianbHOW LiHHIicTIO. [IpaBa i cBOGOAU JIOAWHU
Ta IX rapaHTil BU3HAYalOTh 3MICT i CIPSAMOBAHICTb JiIJIbHOCTI Jepxa-
BU. [lep>kaBa BiflOBiJla€e nepey, JIIOAMHOIO 33 CBOKO JiAJIbHICTb. YTBep-
JOKeHHs1 | 3abe3neyeHHs NpaB i CBOOOJ, JIIOAWHU € TOJIOBHUM 0060-
B’SI3KOM Jiep>kaBH [1].
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Bepyuu no yBaru Te, 1110 HENOBHOJITHI BiAHOCATBCS 10 HAOiIbII
He3axUlIlleHoi KaTeropii cycnizbCcTBa, B 3B’13KY 3 BIKOBUMU 0COBJMBO-
CTSIMM Ta ncuxodisziosioriuHolo He3pinicTio TOMy BOHH He B 3MO3i ca-
MOCTilIHO peaJsii30oByBaTHU CBOI MpollecyajbHi TOBHOBaXXEHHS B paM-
Kax KpUMiHaJbHOTO NPOBa/XKeHHs. B Haiil gepkaBi, icHye cucteMa
3a JI0IIOMOrol0 IKOi 3abe3euyeThbCsl 0XOpOHA MpaB i cBO6OJ Ta 3a-
KOHHUX iHTepeciB 0cobH, 30KpeMa HemoBHOJITHIX. OfHi€l0 3 Haii-
6i/1bII BaroMux MpolecyajbHUX TapaHTi 3abe3nedeHHs iHTepeciB
HENOBHOJIITHbOr0 y KPUMiHa/JIbHOMY MNpoOLeci € y4acTb MOro 3aKoH-
HOTO0 IpeACTaBHUKA.

L[ii1 TeMi NpUCBATUIU CBOI HAYKOBiI pOGOTHU 6araTo HayKOBLB, a
came: C. €. Abnamcbkui], . I. Apremenko, O. M. Banaypka, O. ®. Bakyiie-
HKo, 0. M. I'pomieBoij, I'. K. KoxkeBHikos, O. 0. Kouypa, /. I1. [lucemeH-
HUH, B. A. Pubanbcbka, B. B. Pomaswok, T. I. ®omina Ta iguri. B To# xe
yac 3a3HaY€HWMU HAyKOBISIMU BUBYAJIMCh MUTAHHS 3aXUCTY y KpUMi-
HaJIbHOMY NPOBa/KeHHi, MpaBOBUX acleKTiB 3abe3nevyeHHs NHpaB i
CcBO0OOJT HENMOBHOJIITHIX, OJHAaK y4aCTb 3aKOHHUX NpPeACTaBHUKIB y
KpUMiHaJIbHOMY NPOBa/KEeHHI Jocai/KyBaiack HUMU pparMeHTapHO.
Ha Hamy ayMKy 1ji TMTaHHSI BUMaralTb J0JaTKOBOTO JOC/Ti/»KEHHS,
110 6yAe COPUSATH NOAAJbIIOMY BJAOCKOHAJIEHHIO KPUMiHAJIbHOIO IPO-
LecyaJIbHOT'0 3aKOHO/IaBCTBA Ta IPaB03aCTOCOBHOI Ai/IbHOCTI.

[lix yac npoBeJieHHs KPUMiHa/JILHOrO MPOBA/P)KEHHS 111010 HEMOB-
HOJIITHIX CJi4oMy, MPOKYpoOpy, HEOOXiAHO 3abe3meyyBaTH TO4YHe W
HeyxUuJbHe 3aCTOCyBaHHSI YUHHOI'0 3aKOHOJABCTBA, KepyBaTucs KoH-
cTuTyLiel0 Ykpainy, KpuMmiHaibHUM KoJiekcoM YKpaiHnu, KpumiHajib-
HUM I[IpOllecyajJlbHUM KOJeKCOM YKpaiHWU [2], MoJIoKeHHSIMU iHLIKUX
HOPMaTUBHO-NIPAaBOBUX aKTiB YKpalHHU, MiXXHAapOAHUMHU LOTOBOPAMH,
3roJla Ha 000B’SI3KOBICTb SKHUX HaJlaHAa BepxoBHolo Pajsoio YkpaiHuy,
3okpeMa, KonBeHnieto OOH npo mpaBa gutuHu Big 20 JsucTonaja
1989 poky [3], MiHiManbHUMU CcTaHAAPTHUMM MNpaBusamud OOH, 1o
CTOCYIOTbCS BiJIpaBJeHHS MNpPaBOCYAJs I10J0 HENOBHOJITHIX BiJj
29 nuctonaza 1985 poky («IlekiHcbki mpaBuJa») [4], a TakoX Bpaxo-
BYBAaTH NPaKTUKYy EBponelcbKOro cyAy 3 NpaB JIIOJUHU.

KpuMiHanbHi npoBajpkeHHs 110J0 HENOBHOJIITHIX B Hallik jep-
JKaBi PeryJolTbCs TUMM K MOJIO)KEHHSIMU Ta OCHOBaHi Ha THUX CaMHUX
3acajax, 1o ¥ npoBajKeHHs, Kl 31INCHIOITLCS 1100 Aopocaux. Oa-
HaK y AesKUX BUNAJKaxX OKpeMi MpolecyasibHi Ail Ta pilleHHs 3aKpimn-
JieHi BifinoBiiHO /10 crienudiku po60TH Cai4oro, MpoKypopa 3 HENOB-
HOJIITHIMHU. B laHOMYy BHUIIaJIKy MAa€EThCS Ha yBa3i 060B’sI3KOBA y4acTb
3axXMCHUKA y NMPOBA/KEHHSX 1110/10 HETMIOBHOJIITHBOTO MiZ03pI0BaHOrO,
06BUHYyBaveHoro. KpiMm 1jboro Heo6xijiHa y4acTb 3aKOHHOT'O NpeACTa-
BHUKA HENOBHOJIITHbOTO Y KPUMiHaJbHOMY NpPOBaJKeHi 06yMOBJIeHa
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JIBOMa 06CTaBUHAMM: HEIIOBHOIO NPOLeCyaIbHOI0 Ji€3/JaTHICTIO Helo-
BHOJIITHBOTO Ta Bi/|IOBiZIa/IbHICTIO 32 BUXOBAHHS il MOBE/[iHKY HEMOB-
HOJIITHBOTO 3aKOHHUMH IpeicTaBHUKaMU [5, c. 86].

BignoBizHo mo noJsioxeHb 4. 2 cT. 44 KIIK Ykpainy, ik 3aKOHHI
NpeJCTaBHUKU MOXYTbh OYTH 3a/ydyeHi 6aTbKu (YCHHOBJIIOBAYi), a B
pasi iX BiiICyTHOCTI — OMiKYHU 4M NiKJyBaJbHUKU 0COOH, iHIIIi TOBHOII-
THi GJIM3bKI poAWYi UM 4JeHU CiM’l, a TaKOX NpeACTaBHUKU OpraHiB
OIMiKM i mikJyBaHHS, YCTAaHOB i opraHisalii, mijg omiKow 4 MiKJyBaH-
HSIM SIKUX Nepe6yBa€ HEMOBHOJIITHIN, Heji€e3JaTHUN YU 0OMeXKeHO Jjie-
3paTHui [2]. OkpiM nporo, B I. 19 4. 1 ct. 3 KIIK Ykpainu 3a3HaueHo,
1110 3aKOHHUM NpeACTaBHUK BiIHOCUTBLCS 0 CTOPOHU 3aXUCTY. Y4acTb
3aKOHHOTO MpeJACTaBHMKA y KpHUMiHaJbHOMY INpPOBa/pKeHHI € Horo
NpaBoOM, a He HOro npoiecyajbHUM 000B’A13KOM. X04a, B paMKax J10Cy-
JIOBOT'O PO3C/iAyBaHHA KPUMIiHAJIBHOIO NMPOBaJ)KEHHsS 110J0 HEeNOoB-
HOJIITHBOTO 3aKOHHUH NpeJCTaBHUK 3000B’s13aHUI BUKOPHUCTOBYBATH
BCi He 3a60pOHeHI 3aKOHOM 3acOo0M Ta CIOCOOU 3 MeTOI 3aXMUCTY 3a-
KOHHHUX iHTepeciB HeNOBHOJITHbOIr0, IKOTO BOHU IpEeACTaBJIAIOTH, a
caMe: 3’AABJATHCS 32 BUKJIMKOM CJiA40T0, IPOKYpOpa, CAiA40ro CyAhi,
cyny (ct. cT. 135, 489 KIIK Ykpainu); 6paTu y4yacTb Y JONUTI MasoJiT-
HbOI a60 HENOBHOJITHBOI 0co6u (cT. cT. 226, 490, 491 KIIK Ykpainu)
Ta B pasi npoBeAeHHs caifyux (pO3LIYKOBHUX) Ail 3a y4acTi MasioJiT-
HbOI a60 HenoBHOJIITHBLOI oco6u (cT. 227 KIIK Ykpainu). [k i nig vac
JOMUTY, TaK i mij yac mpoBefeHHs CAi4yuX (PO3LIYKOBUX) Jill 3aKOH-
HOMY NpeJCTaBHUKOBI pO3’siCHIOETbCS HOro 000B’I30K OYTU MPUCYT-
HIM Iij 4yac JONUTY, a TaKOX MPaBO 3alepeyyBaTH IMPOTH 3alMUTaHb i
CTaBUTHU 3anuTaHHA. KpiM Toro, 3a HasgBHOCTI NiJCTaB 3aKOHHI NpeJ-
CTaBHUKU HeralHO CHOBILAIOTBCSA NMPO 3aTPUMaHHSA YU TPUMAHHA Nij
BapTOI0 HEMOBHOJIITHBOTO Mi03pIOBaHOro, 06BHHYyBayeHoro (cT. 492
KIIK Ykpainu) [2].

B nmosioxkeHHsx 4. 5 cT. 44 KIIK Ykpainu nepeg6ayeHo, 1110 3aKOH-
HUH TNpeJCTaBHUK KOPUCTYETHCS MpOLeCyaJbHHMHM IpaBaMH 0COOHY,
iHTepecH SKOI BiH NIpeCTaBJIsIE, KPiM NpoLecyaJbHUX NIpaB, peasisalia
AKUX 3A1MCHIOETbCA Oe3nocepeHbO MiZ03pIOBAaHUM, 0OBUHYBa4eHHUM
HENOBHOJITHIM i He MoOXxe OyTU Jopy4yeHa npefcTaBHUKY. CiiJ Haro-
sgocuty, o B KIIK YkpaiHu KOHKpeTHO He BKa3aHO, peasi3aLisd AKUX
caMe IpolecyaJlbHUX IpaB He MoXke OyTH Jopy4eHa MpeJCTaBHUKOBI
[2]. ¥ BUHATKOBUX BUNAJKaX, KOJU y4acTb 3aKOHHOTO IpeJiCTaBHUKA
MO3Ke 3aB/aTH IIKO/M iHTepecaM HElTOBHOJIITHbOI'O MiZ{03pI0OBAHOT0 Y1
0OBHMHYBA4€HOrO, CyJ 3a MOro KJIOMOTaHHSM, KJIOMOTaHHAM IPOKYpO-
pa 4yM 3a BJIACHOIO iHIIiaTUBOIO Ma€ MPaBO CBOEIO YXBAJIO 0OMEXUTU
y4acTb 3aKOHHOTO NpeJCTaBHUKA y BUKOHaHHI OKpeMHUX Mpoliecyab-
HUX YU CYJOBHUX Aili, abo yCyHyTH HOTO Bif y4yacTi y KpuMiHa/JbHOMY
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MPOBa/KEeHHI i 3a/IyYUTHU 3aMiCTh HBOTO iHIIIOT'0 3aKOHHOTO MpeACTaB-
HMKa, 1110 BKa3aHo B 4. 3 cT. 488 KIIK Ykpainu [2].

Ciiiuuil TOBMHEH MaM'ATaTH PO Te, 1110 B paMKax KPUMiHaJIbHO-
ro MpoBaJKEHHS 3aKOHHUN MNpeACTaBHUK 3000B’siI3aHUN He TiJIbKU
3aiiMaTHCs 3aKOHHUM NPeJICTABHUIITBOM iHTepeciB HEMOBHOJIITHBOTO,
a TaKOX Mae€ MpaBo 3axUIATHU CBOI MTpaBa Ta iHTepecH, sKi MOXKYTb 0y-
TH NOPYLIEH] B X0/i pO3rJisily KpUMiHAIbHOTO IPOBA/IXKEHHS.

B nesakux BuNaJiKax iHTepecy HENOBHOJIITHbOIO Ta BJIACHI iHTepe-
CY M0ro 3aKOHHOTO0 MpeACTaBHUKA MOXYTb He CIiBNaJaTH, 1[0 B o/a-
JIbLIIOMY MOXKe 3aBJIaTU LIKOJAU iHTepecaM HENOBHOJIITHLOTO. fKIlo
Taka CUTYyallil BUHUKJIA, 3aKOHOJABCTBOM IepeZibayeHa oOMexeHa
y4acTbh 3aKOHHOT'0 NIPeJICTABHUKA IPU BUKOHAHHI OKpeMUX Ipoliecya-
JIbHUX YU CYyA0BUX il a60 yCyHeHHs Horo Bij| y4acTi B KpuMiHaJbHO-
My [POBa/pKeHHI i 3aJlyyeHHS 3aMiCTbh HbOIO IHILIOTO 3aKOHHOTO MpeJ-
cTtaBHUKA. (4. 3 cT. 488 KIIK Ykpaiuu) [2]. Ha Hauy gyMKy, npu 3ajy-
YeHHi B KpMMiHaJIbHOMY NPOBa/>K€HHI 3aKOHHOTO Mpe/CTaBHUKA He-
MOBHOJIITHBOTO, CJIiji 6paTH A0 YBaru 0COGMCTe CTaBJeHHS] HENOBHOJII-
THBOTO /0 Ti€i 0cobu sika 6yJe 3a7y4yeHa, 3 METOI0 YHUKHEHHS B MaW-
OYTHbOMY NPO6JIeM NPU MPOBeAeHHI HAMOiIbII BaXKJIUBUX MpoOllecya-
JIbHUX Jill Ta pilieHb. 3 OrJIAAY Ha BUIle 3a3HauYeHe, BUIJIMBAE, L0 B
YUHHOMY KpUMiHaJIbHO MpOlecyaJbHOMY KOJEKCi, 4iTKO He BU3HAYEHO
KO0JIO TIpaB Ta 00O0B’sI3KiB 3aKOHHOrO NMPEJCTABHUKA, Y 3B’A3KY 3 YUM
HeoOXxiZJHO B MOJaJbIIOMY 3aKOHO/IaBYO0 3aKPIMUTU | KOHKpPETU3yBaIU
npolecyasbHi 0600B’sI3KM 3aKOHHOTO NpeJICTABHUKA SIK yYaCHUKA CTO-
POHU 3aXUCTY.
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IOBeHanbHas OcTULMA. [Ipo6eMbl YroJIOBHOTO MpaBa, YroJOBHOTO MPO-
1ecca ¥ KpuMuHoJioruu. M., 2001. 86 c.
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